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Court of Appeals of the District of Columbia 


No. 2851. 

Washington-Southern Railway Company, a Corporation 

Appellant, 

vs. 

Oliver H. Smith, Jr. 


a Supreme Court of the District of Columbia. 

Law. No. 56833. 

Oliver H. Smith, Jr., Plaintiff, 

VS. 

Washington-Southern Railway Company, a Corporation 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed- 
ings had, in the above-entitled cause, to wit: 

1 Amended 'Declaration . 

Filed March 6th, 1915. 

In the Supreme Court of the District of Columbia. 

Law. No. 56833. 

Oliver H. Smith, Jr., Plaintiff, 

vs. 

Washington-Southern Railway Company, a Corporation 

Defendant. 

Leave of Court first being had and obtained, the plaintiff amends 
his declaration heretofore filed in the above entitled cause and in the 
place and stead thereof files this his 
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in said Potomac Yards that the same were supplied with safe and 
proper coupling apparatus or devices, and to see to it that the tender 
of said engine, a part of whose crew plaintiff was a member, was sup¬ 
plied with a safe and proper and the usual and customary coupling 
device used and attached to tenders and engines employed in switch¬ 
ing or shifting purposes in said yards but that regardless of its duties 
in the premises and in violation of the rights of the plaintiff, the 
said defendant carelessly and negligently allowed the tender of said 
engine to be equipped and supplied with a coupling device which 
was known to said defendant to be in a bad and negligent condition 
of repair and maintenance, and which said coupling device was also 
known by said defendant to be of unsafe and improper construction 
for switching work and one which was not in ordinary or common 
use by the defendant on tenders and engines used for similar pur¬ 
poses in said yards; whereby and in consequence of the negligence 
of the defendant, as aforesaid, the said plaintiff while performing 
his duties as brakeman as aforesaid in making the coupling between 
said tender and said car was, without any want of due and proper 
care on his part, caught between said tender and said car in 
0 such a position that his right leg was so severely crushed and 
mangled that upon his being taken to a hospital, it was found 
necessary and expedient to amputate said right limb at or about the 
ankle of said limb, and the plaintiff was made sick, sore and lame, 
and has so remained from the dav and vear aforesaid, hitherto and 

«/ t f 

always will so remain, and he has suffered and will continue to suffer 
great pain and anguish of body and mind, and he has l>een and still 
is and will continue to be during the balance of his life unable to 
perform any labor requiring the use of his right leg, and he has lost 
large sums of money which he would otherwise have earned, and his 
earning capacity has been greatly and permanently impaired and 
reduced and he has been rendered a cripple for life, all to his great 
damage in the sum of Thirty-five Thousand Dollars ($35,000). 

Wherefore he brings this suit and claims damages in the sum of 
Thirtv-five Thousand Dollars ($35,000). 

J. S. EASBY-SMITH, 

RALPH B. FLEHARTY, 

Attorneys for Plaintiff. 

Memorandum. 

April 20, 1014.—Suit filed March fi, 1915. Leave granted Plain¬ 
tiff to file an amended declaration, and all pleadings to the original 
declaration to stand as pleadings to such amended declaration. 

7 Plea. 

Filed May 7th, 1914. 

* * * * * * * 

The defendant for plea to the declaration filed by tl\e plaintiff in 
the above entitled cause, and to each and every count thereof, says 
that it is not guiltv as therein alleged. 

McKENNEY, FLANNERY & HITZ, 

Attorneys for the Defendant, Washington 

Southern Railway Co. 
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Joinder of Issue. 

Filed May 8, 1914. 

******* 

iSSUC WUh the P ' ea ° f the defendant filed in the 

J. S. EASBY-SMITH, 

' RALPH B. FLEHARTY, 

Attorneys for Plaintiff. 


Memorandum. 

March 18, 1915.—Verdict for Plaintiff for $10,000.00. 
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Motion for a New Trial. 


Filed March 22, 1915. 
* * * 


Now comes the defendant and moves the court to set aside the ver¬ 
dict and grant a new trial in the above entitled cause, and for reasons 
therefor assigns the following, to wit: 

1. Because the verdict is contrary to the evidence 

2. Because the verdict is against the weight of the evidence, 
o. Because the verdict is contrary to law. 

4. Because said verdict is contrary to the instructions of the Court, 
o. Because the amount of the verdict is excessive. 

6. Because of errors of law committed by thte Justice who tried the 
cause. 

..J’ Because said verdict was the result of sympathv for the plain¬ 
tiff and prejudice against the defendant. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 


^plaSpff ^ ^ Easby-Smith and Ralph B. Fleharty, attorneys for 

You will please take notice that the above motion will be called to 
the attention of the court on Saturday, March 27, 1915, at the open- 

mg of the court on that day, or as soon thereafter as counsel can be 
heard. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 


Service of copy acknowledged 3/22/15. 

J. S. EASBY-SMITH, 

By R. O. SANDERSON. 


j 
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9 Supreme Court of the District of Columbia. 

Saturday, May 1st, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Upon consideration of the motion for a new trial heretofore sub¬ 
mitted herein, it is ordered that said motion be. and the same is 
hereby overruled and judgment on verdict is ordered. Wherefore, 
it is considered that the plaintiff herein recover of the defendant the 
sum of Ten Thousand Dollars ($10,000.00) with interest from this 
date, together with costs of suit to be taxed by the clerk and have 
execution thereof. 

From the foregoing, the defendant by its attorneys of record in 
o|>en court, notes an appeal to the Court, of Appeals; whereupon, the 
penalty of a bond to operate as a supersedeas, is hereby fixed in the 
sum of Twelve Thousand Dollars ($12,000) or for costs, in the sum 
of One Hundred Dollars. 


Memoranda. 

May 21, 1915.—Appeal bond approved and filed. 

June 12, 1915.—Bill of Exceptions submitted. 

10 Supreme Court of the District of Columbia. 

Friday. June 18th, 1915. 

Session resumed pursuant to adjournment, Don. Wendell P. 
Stafford, Justice presiding. 

******* 

The Court having this day signed the Bill of Exceptions as of the 
time of the noting thereof at the trial now hereby orders the same 
of record nunc pro tunc. 

Stipulation. 

Filed June 28, 1915. 

******* 

Tt is hereby stipulated and agreed by and between counsel for the 
respective parties to the above entitled cause that the time within 
which the transcript of record may be filed in the Court of Appeals 
in this cause mav l>e extended to and including Julv 31, 1915 

J. S. EASBY-SMTTH, 

RALPH B. FLEHARTY, 

A ttorneys for Plaintiff and A ppellee. 
McKENNEY & FLANNERY. 
Attorneys for Defendant and Appellant. 
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Memorandum. 

June 28, 1915.—Time to file record extended to July 31, 1915 
inclusive. 

Assignments of Error. 

Filed June 28, 1915. 

y 7 

******* 

Now comes the defendant in the above entitled cause and, in con¬ 
nection with its appeal from the judgment rendered against it 
herein, assigns the following errors committed in the trial of said 
cause, upon which it relies to reverse said judgment: 

The trial court erred: 

1. In overruling the defendant’s motion to instruct the jury to 
return a verdict for the defendant. 

2. In granting the first prayer for instructions offered by the 
plaintiff. 

3. Tn holding that there was sufficient evidence tending to sup¬ 
port the allegations of negligence contained in the first count of the 
declaration to require the submission of the case to the jury. 

4. In refusing to hold and instruct that the plaintiff’s injuries 
were incidental to and resulted from a risk incident to his employ- • 
ment and which he assumed. 

5. In refusing to hold and instruct that nothing done on the part 
of the defendant or on the part of any of plaintiff’s fellow employees 
in the train crew tended to bring about the accident. 

6. Tn refusing to instruct that the plaintiff’s injuries resulted from 

ta i <ind unnecessary action or conduct. 

7. In instructing the jury as to the proportion and man- 
. . . . butorv negligence should be considered 

in mitigation of damages under the Federal Emplovers’ Lia¬ 
bility Act. ‘ 

McKENNEY & FLANNERY, 

Attorneys for Defendant and Appellant. 

Designation of Record. 

Filed June 28, 1915. 

******* 

To the Clerk of the Supreme Court of the District of Columbia: 

Please prepare the transcript of record on appeal in this cause, 
and include therein the following, to wit: 

1. Memorandum of filing of the suit. 

2. Amended declaration filed March 6th, 1915. 

3. Defendant’s plea. 

4. Joinder of issue. 

5. Memorandum of trial and verdict. 
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6. Motion for new trial. 

7. Order overruling motion for new trial j judgment on verdict j 
appeal in open court; appeal bond fixed. 

8. Memorandum of approval and filing of appeal bond. 

fi. Memorandum of submission of bill of exceptions and of signing 
and filing bill of exceptions and making same part of the rec¬ 
ord. 

13 10. Bill of Exceptions. 

11. Memorandum of order extending time for filing tran¬ 
script of record. 

12. This designation. 

McKENNEY & FLANNERY, 
Attorneys for Defendant and Appellant. 

Service of a copy of the foregoing Designation is acknowledged 
this 28th day of .Tune, 1915. 

J. S. EASBY-SMITH & 

RALPH B. FLETTARTY, 
Attorneys for Plaintiff and Appellee. 

H Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
13, both inclusive, to l>e a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript in cause No. 58.833, At Law. wherein 
Oliver H. Smith, Jr., is plaintiff, and Washington-Southern Rail- 
Company, a corporation is defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of July, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Cerk. 


lo Tn the Supreme Court of the District of Columbia. 

At Law. No. 56833. 

Oliver H. Smith, Jr., Plaintiff, 

v. 

Washington-Southern Railway Company, Defendant. 

Bill of Exceptions. 

# 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Stafford and a jury on the 17th and 18th days 
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of March, A. D. 1915; Messrs. J. S. Easby-Smith and K B Flehartv 
app.anng on behalf of the plaintiff, and Messrs F. D. McKenney 
8,1 JJ,® - **• Craighill representing the defendant. ‘ 

ioin!!t reU,,<,n th l P lai " tiff to maintain the issues upon his part 
jomed, gave evidence by the witnesses hereinafter named tending 
to prove as follows: 

Oliver H. Smith, Jr., plaintiff, being called as a witness in his 
own behalf, testified that he was 30 years old and at the time of the 
accident on March 23, 1913, he had been employed bv the defendant 
as an extra brakeman for a year and a half or two years; bv extra 
brakeman he means Tie would be assigned to fill a vacancy' caused 
by absence of regular brakeman; his duties included moving cars 
a njLupcouphng cars, riding cars on the humps and In 
^the flats; tliat, a hump is raised ground where cars are backed up and 
cut-off so tli at they run down grade into the different classification 
tracks in the yard; the ladder track is a sort of main track connect¬ 
ing all tracks, the classification tracks branching oft* from the ladder 
track; that the defendant’s vard, known a< Potomac Yard 
lf> extends from the South end of Long Bridge to about a mile 
t>elow Alexandria Station; there are 75 or 80 tracks across 
Potomac Yard; on March 23, 1913,. the plaintiff was assigned to . 
engine JNo. 25, which was a road tvpe engine and it had fopt-hm,v,L 
puj^jnjthehmk; a road engine is bhilf 1 witffflfl^T!fiT?v^ 

Wpetsu and hading trains on the main line, while a vard engine is 
built for the purpose of switching cars around the vard; plaintiff 
was ma king up a train when the accident happened and they had all 
‘ t)f the train on traHc"23 except two cars which werp on frayjc 25 • 
jme of the latter wa s an oTTkiiK car. aiXnlninti? dn^‘ b'ZZ 
what the other one was; tnese two cars were located at the extreme 
end of track 25 on a curve, where track 25 joined the ladder track 
and turned into the ladder; the engine had tieen up in track 23. 
then came out of 23 and backed up in track 25 to get the two cars; 

—as the en gine approached, the car. plaintiff stepped on the engine to 
adjust the coupler on it: that < (aipler s^j^ILJjinLenglnes^work much N 

^^™2^^^TyHhRverTior^jMferj|\inor^latera^^nf^!\*fnaTT , co l u^)Ten^T^T , 7oa7Tr 

would librinrve made between the oil car and the tender of the 
engine without anything being done to the coupler because the 
engine had been' cut loose on a straight track, consequently the 
Ynmckle was not open to the fullest extent and the coupler had not 
been shoved over, which was necessary; the engine backed up to¬ 
wards the oil ca^md_L>h>intiff did not -in ye any. hi 

gineer before he got up on the footboard of the tender; the cut 
lever was supposed, when the engine was not in contact with the 
car, to open the knuckles, to make them ready for coupling without 
shoving the knuckles open by hand; the cut lever being a bar of 
iron that comes out on both sides of the car can he operated from 
either side of the car; during the course of the day, and during the 
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use of engine No. *25, plaintiff Lad had occasion at times prior 
17 to the accident to use this cut lever; it would start the knuckle 
open, but he always had to take his hand to push it all the 
way open; in making couplings, knuckles are sometimes all the way 
open, but not altogether; plaintiff had just used the cut lever of the 

engine tender to cut the engine loose from the car in track *23; in 

i i a r l • a* a* ... ± _il. . 1_J „ ^ _:_ l _3_ 3 



-if 


IU 11 tr* imiiu nil uic ivuuv mc , ill Vital u n iimiuiv/i 

u.-e his hand on the knuckle, he means you use your hand on the 
knu ckle in preference to yo ur foot; it was necessary to use his hand 
^ its UnTTEnuckle had not* opened wide enough wfien he out loose 
flWm the other car; 

"Q. Go ahead and tell what else you did? A. I put my foot up 
to shove it over, and the engine came back against the car and my 
foot got in between the couplers. M^foot^jJj^j^^ 
came(together/’ 

mntiff used his foot instead of his hand on the coupler to give 
more force to it ; a draw-bead or counte r weighs about 3 011 pounds: 
be could not shov e iC BSBSBffi ICTaiidaDoBlH fo smnd on the 
footfiparc H there wa< no otMf ftflV ()V pus hing the draw -tread ' 
^ vgTTTrCTlT'witli his too t: \ here 1 Ts'no'^annfmnce attached to a car, 
or this car or tender, that will push or adjust a draw-head or coupler, 
the cut lever was never intended for any such use; after he got on 
the footboard he did not give any signal; at the time of the accident 
plaintiff does not know where brakeman Maddox was, but he was 
out of sight; conductor Laycock, who was in.dmim.uf the crew, 
was standi '"'Milt W 

man Pmt g lN Was AWTuI M E MW UllUV! y i l g TOW Harrington was in 
the cab on the right hand side, and be did not know where the fire¬ 
man was; plaintiff was on the engineer’s or right hand side 
18 of engine; that the last time before the accident that lie used 
the cut lever on the tender was directly after cutting the 
engine loose from the car, the engine drifted away and he jerked 
the cut lever to draw the knuckle open more, but it did not respond; 
the knuckle opened only half way and it was in this same condition 
as the tender backed into track *25 towards the oil car ; at the point 
where helnltthe engine loose from the car on track *23 the track 
was straight: the drawhead on the tender as it backed into track *25 
towards the oil car was in a central position, that is, a normal posi¬ 
tion. Taking the couplings on the oil car and the couplings on the 
tender in the position they were in as the engine backed up track 
25. the couplings would not. have made without something being 
done to the coupling on the car ithntm^iiiilg^ poindi ngs to 

make he had to shove the knn ckll 1 l»n (lie engine over,and open it 
■ ■ 1 ““"and shove it over; 



.. . |,,iw ^ ie| { 1 i ‘" ,l 

it iftf^TTecessarv to go l>etween Hie en 


u _ ds or those cars in order to open 

the knuckles; it was necessary to go between the ends of the cars 
to push the draw-head over; it was necessary for him to use his foot 
to push over the drawhead. 

“Q. How frequently did you have to use your foot to push over 













OLIVER H. SMITH, JR. 


1 


the draw-heads in your work there in Potomac Yards? 4 All the 
.me when they were out of position. You could not move them 
\ our hand because they were too heavy, especially on curves 
and vou always had to adjust them then.” ' ' ® 8 ’ 

\\ hereupon the following occurred: 

“Q. Will you state what the custom was with re«Dect to the ntw 
employees engaged there in working at the W^Son-Southern 
yards with respect to their using their feet for that purpose?” 

Mr. McKexxey: “I object, your Honor. It seems hardly neces- 

19 Whether a tl < , U " t0nL n The q "? stion is > under ‘be statute, 

a. to whether this car—this engine—was so equipped with 

u* ..«p;an; tzj&zts. t p z,'±. 
sr J:tv sr 'in. - «.•■££ s 

C k" ; , RT : “The Kailroad Company taking that position, I do 
not think it is material for you to inquire.” 

/or plaintiff )° lng qU0tatl0n ' va< inserted upon insistence of counsej 

J* yCwk T. standin « dire<,tl y behind plaintiff, possi- 
• t) or 8 feet away, and he was in a position to see every ' ‘ 

MU UJ Um i ni uwli i l l ll i m tWf imi u i u 'MP— 

uise. as! HUM" 1 .iluaM d wb 'w fe r tWirB Ttl^yvqrlr&a 

. “ WW W B il ls a c ross tBfe P 

ie engine; by ‘engine” he means the tender, the step that 
runs across the back of the tender, on the right side, engineer’s 
.me, and wax in plain view of conductor Lavcock- V 

, v „'t|',' rr 2lilr. el ^ inc :f r . Harrington, until he leaned baSc when, lie w«« 
^m'Ug'll'err.upl.iig over."when his head and should" wo M 


1 . ^ -, •- ***« nvctvz anu anuuiaers wouia 

extend and the engineer could see him; when a man is between the 
cars,we alwa ys rely on the man on t he j ^ iW H M ^ fii ^ff^^ 


— avv^iyiiii* w II 1 C mprany or me movement of his 
band the engineer understands whether he is to slack his speed or 
to stop ; plaintif f was not in a 'position to -- 

fHlJhstlhg the dmw-ll^Ad; at life*time the cars 
came in co ntact plaintiff was shoving the draw-head over and mak- 
4r,Tr rj adjnstmeTrtn^ that they would make* plain- 

had not given any signal that everything was in readiness for a 

M nr tn 1 m _i- k * i • *1 • *% _ 


i —c/ —in lenuiness ior a 
coupling to he made; everything w T as not in readiness for a coupling 
to be made in the respect that “I was not prepared for the contact 
between the cars, as T w T as not in a position w T here it w T as safe 

on I , w 1 ould ea * si l v overbalance. I did not realize the proximity 
20 of the car at the time, to the engine tender.” 

A cut lever operates in the same manner from both sides 
of a car and if it will not work from one side it will not work from 
the other. 

Defendant’s engine No. 29 is very similar to engine No 25 
Plaintiff recently showed Mr. Harry C. Sparks the position of the 
oil car and engine at the scene of the accident. Plaintiff identified 
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his copy of the yard rules which he had had for a year or so before 
the accident and the same were accepted in evidence; rule No. 5 
reading as follows: “The speed at impact between c ars must not ex¬ 
ceed 2 miles per hourr 2 — Rule 23 also provides: “Employees must 
not go between cars while they are in motion. If defects are dis¬ 
covered, making it necessary to go between cars, all parties interested 
in the movement must be notified.” 

“Q. Will you state, Mr. Smith, how frequently you and the other 
employees of the Washington-Southern Railway Company engaged 
in doing work in the Potomac Yards go between cars to make 
couplings when either of the cars which are to be coupled is in mo¬ 
tion? A. At all times, whenever the couplings need adjustment. 
They never shut an engine off, as a rule.” They go ahead and 
make the adjustment while the cars are in motion, and it is neces¬ 
sary to go between the cars as you cannot reach them from the 
outside. “You have to get the work done. If you stopped every 
time you made an adjustment, and shut the engine off, and ail 
that, it would take up a lot of time, and they would have you up 
to the office and the yard master would be l>ehind you.” 

“Q. On such occasions what adjustments commonly have to be 
made? A. Opening knuckles and shoving draw-heads one wav or 
the other.” 

There was no way of making either of those adjustments 
21 /' without going between the cars. 

Plaintiff’s foot was all mashed up. and they tied up his leg 
with a piece of bell rope, took him on the engine to a train which 
carried him to Providence Hospital in Washington, where his leg 
was taken off by Or. James F. Mitchell. Plaintiff was in the hos¬ 
pital for about ten days and suffered very severe pains for four or 
five months; was confined to his home for five or six months and 
had to use crutches: had drawing pains so that he could not sleep 
at night; has an artificial limb which he got Octol>er 20, 1913: 
(plaintiff removed his artieial limb and exhibited the stump of his 
leg to the jury): plaintiff tires easily and has to lay aside his arti¬ 
ficial leg sometimes because it rul>s blisters; plaintiff was earning 
34an hour for daylight work and 3fty an hour at night, working 
ten or eleven hours a day; about two months of the year he averaged 
$00 or $05 per month, but the rest of the year he averaged from $00 
to $90 per month; was an electrician before he was hurt, but can¬ 
not do that work now and has had no business training and knows 
no trade which fits him for employment; since the accident he has 
worked for his uncle in Tama. Ohio, as treasurer of an opera house, 
where he looked after the box office, attending to advertising and 
printing^and did “the running around”, for which sendees he was 
paid $15 per week: in this work his leg would get sore and he 
couldn’t fill the joh; has not had employment since November 1, 
1914; has made attempts to secure work here in Washington and 
has had people looking out for him, but has been unsuccessful; his 
artificial limb cost $100 and they last from three to five years; Dr. 
Mitchell’s bill was $100 and his hospital bill was $53: it was also 
necessary for him to buy crutches, medicine, etc. 
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all the 
during 

“fairly 

■ 

signed 
put in 


Ul cross e xamination the plaintiff further testified that he 
began to work lor lit? defendant in the Spring of 1,911, and 
had been working at the Potomac Yard for about two years 
prior to the accident, being employed as an extra brakeman 
time except about two months, when he was a switchman; 
the two months prior to the accident plaintiff had worked 
steady ’; he does not rememl)er that he had ever been as- 
to Engine 25 before t.his ^th^y d idn’t, have a 
as they were all working; var 





ETT m rrr> ■ ? n 
ait! 


e engine 

anoui M iwi U|i lilt!JritUlW 1 Ifrack; lilt! ('M!|Uer on the tank car 
was just the ordinary type, arid plaintiff pulled the knuckle of it 
open; when plaintiff cut the engine loose from the car on track 23 
by use of the cut lever, the knuckle on the engine opened about 
half way or a little more; the coupler on the engine was similar to 
the model of a coupler exhibited to him on the witness stand and 
introduced in evidence; plaintiff explained to the jury the opera¬ 
tion of a coupler by illustrating with the model p when the engine 
came hack from the switch, plaintiff steppecPdown on the' 
23 track and went along the track a few steps to meet it, walked 
up to it, stepped on the rear footboard of the tender, fixed 
the coupler on the engine so that the couplers were wide open, both 
on the oil tank car and on the engine tender; “I wouldn’t have time 
to make the adjustment there and wait for the engine to get hack”; 
plaintiff then stayed on the engine until he got his foot caught; 
rpad engines have very little play around the draw-head; when you 
make a coupling on a curve every little hit counts 
his left foot 


■Ki&aiimriiSJ 





ie draw-head; (plaintiff identified a photograph of the 
engine) ; plaintiff was standing sidewise to the end of the engine- 


he^ha 

t / /N 


T7. Exactly what happened when you did that? You were oi? 
engine? A. Yes, sir. The engine was coming back. 

Q. And you put your right foot up against that thing that wav 
ustrating) ? A. Yes. sir, to shove it over. When I seen the cars 
ling back I went to get my balance. I was leaning bac^shovina 
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very hard on it ami I wpnt, to get my balance, and I don’t know 
just how it happened. I know my foot got in there." 

And witness further testified: 

“Q. You wer e standing on the back end of that engine, with both 
knuckles opene<T,YTT(Teavoriiig to push over the side of the knuckle 
- with vtftTf right foot? A. Yes, sir." 

“Q. Attempting to strike it here? A. No, sir; 1 put it up there 
(illustrating). I had it up there (illustrating), and was leaning 
back shoving at the time. 

“Q. And your foot slipped? A. When I went to get my bal¬ 
ance—I seen the cars coming back, and there was more or less jar 
of the impact, and I went to pull myself up there and it got 

24 in there between the two cars where the couplings come to¬ 
gether. I don't know whether it was l>etween the other two 

knuckles or not. The other knuckle might have caught, too. ’ 

The couplers both on the car and on the tender were as wide open 
as they could be, so that even if the cut lever had worked perfectly 
it would not have opened the coupler any wider than it was open, 
after he had shoved it over with his hand; before he attempted to 
use his foot, the knuckle of the coupler was wide open and lie was 
using his foot to shove the draw-head over, not to open the coupler 
anWwider: it was a vprv pronounced curve, but plaintiff does not 
know the degree of curvature; “1 have always found it difficult to 
make couplings on curves. It necessitated, as a rule, a man going 
Mween the cars, and they (the knuckles) always had to be shoved 
over and adjusted, and if you had them wide open half the time 
they would not make, and if they did not make, you would lay 
yourself liable to criticism." { ‘I have had the engineer fuss and 
holler a great deal on it.—having to pull ahead and then back up”; 
plaintiff knew the rule “if defects are discovered, making it neces¬ 
sary to go between cars, all parties interested in the movement must 
be notified but he knew it was never done; “It had never been done 
on any crews 1 have ever worked with. Tliev never did stop”; 
plaintiff had seen a sign up “safety first”, but the “safety first” 
rule was not enforced and was not preached to him; but never could 
see what they issued (he rules for anyw’ay. because tliev were not 
i * • were not aided by; the officials did not enforce 
them; plaintiff never complained about their not l>eing enforced be¬ 
cause it was not his business to complain; plaintiff had never seen 
Mr. Colvin, the defendant’s representative, or the officials under 
him. go to anybody about breaking the rules or sticking their feet 
up in knuckles, and he (Colvin) couldn’t help but see it 

25 because they did it there all the time.JJLig done right under 
his office windows in the yard there. lie (Mr. Colvin) is 

around in the yards all the time taking part in the different move¬ 
ments: never heard him say anything to anvhodv even. The onlv 
thing witness saw’ him enforce was speed, to get all the w^ofFouTof 
you andTiave you on the hop all the time. 

“Q- * * * these couplers were all in good order? The coup¬ 

lers w’ere working all right, weren’t thev? A. You could take vour 
hand and work them, but,- * ‘ 
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“Q. And you did take your hand and work them? A. Yes sir* 
I had to. 

Q* That was done, wasn t it, and that was all over before you were 
1 really _did not realize the proximity of the ears * ‘ 


eacf * m c 


ig-itT^r 


mm* 




e wou 


laa 


move- 


neer up in 


l was ms business, an 


ina me 


- - tne cars, or it M1 

^sppimwm m* mar_ 

there, w*ith my ha nds an d feet occupied, and edve'these signals nt. 
sam e lime. ---—-2- 

- '^Q. IsrTt it the custom in the yard for the man w^ho is in position 
to gi\e the signals; that is, when you are attending to anything be- 
tween the cars, and the cars are at rest nobody gives a signal for the 
engine to move until you give it yourself? A. When I was working 
in between the cars, not until I hollered ‘All right/ or told 
-0 them tcL but if you are in there working, and a man is ap- 
preaching with pother .car, and" a man standing behind you 
and \ on are w*orking in there, he w r ill signal the engineer by the 
movement of his hand, either slow* or fast, as to the speed to come 
-tm*. That is who we rely on all the time/is the man behind yCto 
igSSJhese signals. 


signals at all to com 


__ Q- so I piaintm was not standing on tiie groun 

se the engine was moving, as he could not stand on the ground 
and make the adjustment with the engine coming back he w^ould 
necessarily have to get up on the step of it; when his foot was 
crushed, lie pulled the cut lever and wrhen the couplers came apart 
he got his foot out and immediately hopped out: he [jnhhnrl thr nit 
lever and the cou pler came apart and allowed his foot to be released • 
■Ajie.step upun wBWB BS frasstaadfng-w^^^ tongand 

^boutlf) inches wide; after fixing the knuckle on the tank car he 

feet to i5et on the step of the engine a nd rod e back 
JUilitttS^J^dj^ThaVSm^lOfeet^when he got on the engine ’’it w T as 
going abouTTOTOTiivemiiesRlrTOur; four miles an hour, I wilK^ 
say. 

It was not possible for him to be mistaken with respect to his state¬ 
ment that he got on the step of the engine in order to make the 
coupling, he w T as not standing at the end of the oil tank car, but got 
on the engine for the purpose of making the adjustment of the 
knuckle and the draw-head. 

“Q. Had you tried before during the day to make these couplings 
on these curves? A. No, sir; no doubt we had. The tracks in the 
yard are very crooked, and more or less curves in them, and no doubt 

we had, but any special instance I could not recall—any spe- 
2/ cial time.” 

Nothing would have happened to the plaintiff standing on 























16 


WASHINGTON-SOUTHERN RAILWAY COMPANY VS. 



the step of the engine if he had not put his foot up to push the draw- 
head over as long as everything held. 

“The Court: I suppose there is no question but that was a safe 
position where he was standing. 

‘ Mr. McK enxey : If it had not been for the attempt to shove the 
draw-head over.” 


\V hen the plaintiff approached the end of the tank car he opened 
the knuckle and also put the drawhead in position. 


Dr. James F. Mitchell testified that in March, 1913, the plain¬ 
tiff was brought to Providence Hospital with his right foot crushed 
entirely off and it was necessary to amputate the foot and ankle at 
once so as to leave as good a stump as possible for the artificial limb, 
and the plaintiff made a good recovers 7 . 


Robert M. Colvin, the defendant’s vardmaster at Potomac Yard, 
was called as a witness by the plaintiff, and testified from his rec¬ 
ords produced upon call of the plaintiff, that an oil tank car, E. C. 
C. X. No. 5, which was being shifted bv engine 25 on the afternoon 
of March 23rd, when this accident occurred, had arrived at Potomac 
Yard on the morning of that day over the B. 0. Railroad Com¬ 
pany , billed from \\ inton Junction, Ohio, and destined to Cherrv 
Hill. Virginia; another record known as a forwarding sheet shows 
that the crew which was engaged in making up this train was hand¬ 
ling several cars from Baltimore destined to Fredericksburg that had 
come in over the B. & O. 




Harry C. Sparks testified that he had been a railroad man for 27 
years, as fireman, brakeman and engineer, and had been employed 
as an engineer by the Pennsylvania Railroad Company for about 20 
years; that he is now employed as a stationary engineer in Washing¬ 
ton ; that alniut a week before the trial the plaintiff showed him the 
scene of the accident and called his attention to engine No. 
28 29: that assuming the oil car was standing in the position 

the plaintiff pointed out, assuming that the engine used on 
the occasion of the accident was like engine 29, assuming that the 
knuckles on the tender and car were both wide open and that the 
draw-head on the tender and on the car were in a normal position, 
they would be in perfect alignment probably, on a straight track, 
but on a curse it would be necessary “to push one or the other coup¬ 
lings over to bring them in line”; that a draw-head weighs about 300 
ltonndsj p.nd ^rp heavy and n mvipb|y *.W ^ usually uses his 

foot to push it 


use 


Tool 


m 


a 


practice _ 

_ got in p ushing over a'Yfraw-head; IhaFThe coupler 

on a yUn! engine^ ex&fnlned Ky the witness, extends a little farther 
out over the sill and has more lateral motion than on the road en¬ 


gine which he examined. 


On cross examination, Sparks further testified that in some yards 
he had seen curves of greater radius than the average curve so that 
one coupler would go past the other one completely, but he did not 
see a curve of that extent in Potomac Yard; that the curves in Po- 
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tonnac ^ard were about the standard lead from one track to an- 
other; there was nothing unusual or peculiar about them; that the 
place the plaintiff pointed out as the scene of the accident was at the 
end of No. 25 track leading off the ladder and there was about the 
average curve to such a lead; 

Q. Did you ever have any occasion as an engineer to investigate 
the extent of curvature that could readily and would readily be taken 
care of by the jaws of this type of coupler when both knuckles were 
wide open? A. If the coupler itself is in its proper center, I should 
say on a very moderate curve with both couplers ih the center of the 
sleeve or hanger, that such couplers, if wide open, would pass each 
other and couple. 

“0* They would pass each other and couple? A. With- 
29 out adjusting, if both couplers were wide open and both 

draw-heads centrally located in their proper positions in the 
hanger.” 

On the ordinary car there is about three-quarters of an inch on 
each side of the shank of the coupler making.about an inch and 
half altogether, a play of an inch and a half at the shank would 
make a difference of two and a half or three inches at the extreme 
end of the coupling. 

The witness then illustrated with a model of a coupler the method 
of operating on straight track and curves; when a coupling is made 
the knuckles on the coupler of each car barely clear each other, barely 
pass each other and in passing they hug the space in here (indi¬ 
cating) closely and unite; further testifying that if the cars are both 
standing on a curve of the same radius, and the curve is not too great 
they would couple as well there as they would on a perfectly straight 
track, that is, if both couplers were set in central alignment, but 
where a car would be standing on a straight track and the engine 
approaching it coming off a curve, it would throw them that much 
greater distance out of alignment than if they were both on the curve 
or both on a straight track. 

30 Plaintiff having announced that he had no further evi¬ 

dence, the defendant moved that the plaintiff be required to 
elect as to which count of the declaration he would stand upon, 
stating that under the second count, which depended upon alleged 
defective equipment of the train in so far as safety appliances, etc., 
were concerned, there was an utter absence of any testimony tending 
to support a recovery under said count, which motion the plaintiff 
resisted on the ground that a violation of the Safety Appliance Act 
had been shown by the evidence, but the court ruled that there was 
no evidence tending to support the second count and that the defend¬ 
ant need not introduce any evidence to meet it; that the evidence in 
the case applied to the first count, and thereupon the court granted 
the motion of the defendant. 

Whereupon the defendant moved the court to direct a verdict for 
the defendant upon the first count of the declaration on the follow¬ 
ing grounds, which were duly stated: 

1. That there was no evidence tending to support the allegations 
of negligence; 

3—2851a 
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2. That the plain tiff's injuries were incidental to or resulted from 
a risk incident to his employment and which he assumed; 

3. That there was nothing on the part of the employer or on the 
part of any act done by the fellow employees in the train crew, 
which in any wise tended to bring about the accident; 

4. That plaintiffs injuries resulted from his own voluntary and 
unnecessary movement of his foot, when he was in a position of 


safety. 

During the course of his argument upon said motion the defend¬ 
ant’s counsel stated, among other things: 

“Of course, the case as it has been made out, both on the pleadings 
and by the proof, falls under the provisions of the Employers’ Lia- 
bility Act, which is in force in this District, and that act 
31 apparently abolishes by its fourth section the provisions of 
the common law with respect to assumption of risk only in 
that class of cases, where the defendant company has been negligent 
in the providing either of a safe place for the doing of the work or 
a safe appliance with which to do it.” 

Upon said motion the following colloquy between the court and 
counsel for the defendant took place: 

The Court: “As I understand it, Mr. McKenney, the felloy 
servant doctrine is abolished by this act. That being so T'dU Iltft see 
ili i mi be uniil assumed that his fellow servants 

"w TJ T lld imfc > 4wmdiicl- IfUTIT& l tU! ‘ carefully'in slopping the cars before 
-jihoy at it i hilly rnmr tfrrthrr "TnrT he would probably have a right 
" TC T rely upon their doing that, as he states the case, so he did not 
assume that risk, probably.” 

Mr. McKenney: “I agree to that, but the question is what did 
they do under this evidence which in any wise put him in jeopardy?” 

The Court: “The assumption, as I understand his statement of 
the case, is that he had a right to expe ct, and did expect, that a 
signal woul d be given to the engineer to slop me cars befor e they ~ 
~nio together, thgt is, b eToTEthc ttui tuns came together, and would_ 
give him an opportunity'Trr move Ov6k r tlie"UfflRXf 2 head and if they 
nad done that he would not htrr^'heen Injured. Tt was the failure 
Jpf the (MinductSrtffTSvSTB^BBBW^BtBBed b&fUffe tllB V &une q uite 

•m j u r r. "fs the way I 

Cgtand his case.” . 1 111 

Mt!mcEen ney: “Unless a signal was given, and that signal pri¬ 
marily must have emanated from him, to the conductor, no signal 
would have gone to the engineman to stop. That car was coming 
back for the purpose of making a coupling.” 


The 


32 



n 4a 


puts it it wm thg 


e back until the con- 
Ma signal from"the 


think it wou 



r ficeivfid a. signal trom T1 

There is where the case turns, rigid I 

e error to take the case from the jury. I think the 
jury will have to pass on the question, so I will overrule this motion.” 

(The foregoing colloquy between court and counsel and extract 
from counsel’s argument were inserted upon the insistence of coun¬ 
sel for the plaintiff and approved by the court.) 
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\V hereupon said motion was overruled by the court, to which 
ruling of the court the defendant then and there by its counsel duly 
excepted and said exception was entered upon the minutes of the 

The defendant then announced that it would stand upon its excep- 
oo tl0 ", t0 sald rulln 8 of the court and offered no testimony ' 
rhereupon, the foregoing being the substance of all of the 
evidence adduced at the trial, at the request of the plaintiff 
the court gave the following instructions to the jury: ’ 

“Plaintiff's Instruction No. 1. 

“The jury are instructed that if they find that any of the members 

miiltif of 6 " T C large ° f thls enRine other than the plaintiff were 
°f negligence as set out in the first count of the declaration 

npli. nr* Sa 'n neg lgence ‘hroctly contributed to the injury to the 
p mtiff, in the manner set out in the first count, then such neali- 

a g gainstThe defe P nL°/’’ a of the P“ * chargeable 

“Plaintiff’s Instruction No. 2. 

tiff “T he are instructed that if they find a verdict for the plain- 

t ,-®f.. sho ' lld render a verdict in his favor for such a sum, within 

men w P 16 17 cla,med in the declaration, as in their judg¬ 
ment will reasonably compensate him for the pain resulting from 

which J h7has h fr ° m I* 16 'r 7 ** ^ for ‘he inconvenience to 
which he has been put and which he will likely to be put durine 

the remainder of his life in consequence of the loss of his leg- for 

le mental suffering, past and future, which the jury may find to be 

the natural and necessary consequences of the loss' of his leg; and 

for such pecuniary loss, as the direct result of the injury, which the 

tohf f ( nd f rom t le evidence that he it reasonably likely to sus¬ 
tain hereafter m consequence of his being deprived of one ot Ms 

wMt exte'nt^ran 01111 ^ 10 !!-^ 6 JUry may teke into consideration to 
by reason of hL said injury.” y 681-11 8 mng haS ***" im P aired 

To said instruction No. 1, defendant then duly objected and the 
objection being overrul/ed by the court, an exception'was noted the 
grounds of such objection being specifically stated as follows: ’ 
ilr. McKenney: The declaration runs ‘Regardless of its duties 
in the premises the said defendant carelessly and negligently caused^ 
14 nf ld engine and tender to approach and pull up to said car 

34 the a rot n rf erOU p a ° d f 60 ^ 688 rate of ^ed.’ We submit that 7 
licence h < 4 ^ e ,y ide " ce tending to support that averment of neg- 

hgence. And negligently, carelessly and recklessly failed to stop or 
sufficiently slacken the sj^ed of said engine while'approaching Lid 

L^adTu^nfen't 7fT tlff t * 1 ?® and °PP ort unity to make the neees- 
th»* ad J ustm ent of the coupling apparatus on said tender in order 

ffiat the coupling could be made between said tender and said car ’ 

We submit that there is no evidence in this case tending to show the 
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was obvious to him and which he did assume. He did assume the 
obvious risk of what he was doing, and if the accident and injury 
were due to a risk which was obvious to him when he did what he 
was doing, and he voluntarily apparently did what he was doing, 
then he could not recover. The law with respect to a case exactly 
like this has not Wen changed by the statute so far as the assumption 
of risk is concerned. Rut as distinguished from that it is urged in 
behalf of the defendant that the plaintiff was negligent, careless him¬ 
self. and that it was that negligence which contributed to his in- 
jurv. 

28 “Now, as T have been explaining to you here in a great 
many cases, that would cut the plaintiff off from recovering 

at all in the ordinary case, but the law has been changed in that 
respect by the statute in question as to cases like this for employees 
against employers engaged in interstate commerce, so that even if 
you should find that the plaintiff was guilty of contributory negli¬ 
gence he would not be barred of his recovery, but it would be your 
duty to diminish his damages in proportion to his negligence as 
compared with the negligence of the defendant. That, of course, is 
a matter for judgment. Tt cannot be exactly ascertained by anv 
rule of thumb. Rut if you should say that the plaintiff was half 
as careless as the defendant, then you would diminish his damages 
in that proportion, and in the same way you would have to make 
up your minds what proportion his negligence l>ore to the negli¬ 
gence of the defendant and diminish his damages accordingly, mak¬ 
ing him bear the loss which was due to his negligence as compared 
with the negligence of the defendant. 

“Tf you find that the accident did happen as described in the dec¬ 
laration. and was due to one of the causes there specified, to the 
negligence of f lie"defendant in one or both of the respects claimed in 
the declaration, and that the plaintiff did not assume the risk, that is. 
the risk was not obvious or was not one that he would have assumed 
under the rule 1 have stated to you. then he is entitled to recover and 
he is entitled to recover damages under the rule laid down in in¬ 
struction No. 2 which was read to you. with the qualification that 
if you find the plaintiff himself was guilty of contributory negligence 
then you should diminish his damages according to the rule T have 
stated to you. 

“Ts there anything further? 

“Mr. McKenney: T assume it is not necessary in the prac- 

29 tice here, although it is elsewhere sometimes, to at this time 
suggest again the reservation of the exception which we noted 

on the record to the refusal in the first insfflTffeT - * 

“The Court: The reporter will make a note that you reserve the 
same exception which you have heretofore taken.” 

And thereupon, at the conclusion of all of the foregoing, the jury 
retired to consider of their verdict, and having considered thereof, 
the jury in oj>en court on, to wit, the 18th day of March, A. R., 1915. 
returned their verdict in favor of the plaintiff. Oliver IT. Smith, Jr. 
and against the defendant. Washington Southern Railway Company, 
in the sum of Ten Thousand Dollars ($10,000), 
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And be it further remembered that each of the separate and sev¬ 
eral exceptions taken by counsel for the defendant as hereinbefore 
set forth was so taken by said counsel then and there before the jury 
retired, and each of said exceptions were then and there separated 
and se\ erallv entered upon the minutes of the justice then presiding 
at the trial, and the counsel for the defendant then and there prayed 
the court, and now prays the court, to sign and seal this bill of ex¬ 
ceptions in which is accurately set forth said exceptions and the 
substance of all of the evidence given at the trial. And at the 
lequest of said counsel this bill of exceptions, which was submitted 
to the Court on June 12th, 1915, is accordingly signed and sealed 
and made a part of the record in this cause, nunc pro tunc, this 18th 
day of June, A. D., 1915. 

WENDELL P. STAFFORD, Justice. 


Settled by Counsel: 

J. s! EASBY-SMITH, 

RALPH B. FLEHARTY, 

Attorneys for Plaintiff. 

McKENNEY & FLANNERY, 

G. BOWDOIN CRAIGHILL, 

Attorneys for Defendant. 

[Endorsed:] At Law. No. 56,833. In the Supreme Court of the 
District of Columbia. Oliver H. Smith, Jr., Plaintiff, vs. Washing¬ 
ton Southern Railway Co., Defendant. Bill of Exceptions. Dupli¬ 
cate. McKenney & Flannery, Washington, D. C., Hibbs Building. 
Wayne MacVeagh, Frederic D. McKenney, John Spalding Flan¬ 
nery, G. Bowdoin Craighill, W. Clayton Carpenter. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2851. W ashington-Southem Railway Company, a corporation, ap¬ 
pellant, vs. Oliver H. Smith, Jr. Court of Appeals, District of Co¬ 
lumbia. Filed Jul-13,1915. Henry W. Hodges, clerk. 
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No. 2851 . 


WASHINGTON SOUTHERN RAILWAY COMPANY, 

Appellant, 

V8. 

OLIVER H. SMITH, JR., Appellee. 


BRIEF FOR APPELLANT. 


This is an appeal from a judgment entered by the Su¬ 
preme Court of the District of Columbia on a verdict for 
$10,000 rendered by a jury against the defendant below in 
an action to recover damages on account of personal injuries 
sustained by the plaintiff, a brakeman in the employ of 
the defendant, on the afternoon of March 23, 1913, while 
coupling a car to an engine tender in the defendant's rail¬ 
road yard known as Potomac Yard, which is located in 
Virginia between the city of Alexandria and the south end 
of the Long Bridge over the Potomac River. 
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The declaration contained two counts, the first brought 
under the Employers’ Liability Act, approved April 22, 
1908 (35 Stats. L., 65), and the second alleging a violation 
of the Safety Appliance Act, approved March 2, 1893 (27 
Stats. L., 531), as amended March 2, 1903 (32 Stats. L., 
943). 

The trial court held that there was no evidence to sup¬ 
port the allegations of the second count of the declaration 
and, overruling the defendant’s motion to have the jury 
instructed to return a verdict for the defendant, submitted 
the case to the jury solely upon the first count. 


Statement of Facts. 

\ 

The only description which we have of the accident is that 
given by the plaintiff himself while upon the stand as a 
witness in his own behalf. 

From his own testimony it appears that at the time of 
the accident he was thirty years old and had been employed 
by the defendant for about two years as an extra brakeman 
in Potomac Yard, where his duties included moving cars, 
coupling and uncoupling cars, etc. (Record, p. 9). He 
had worked quite steadily during the two months preceding 
the accident and went on duty about six o’clock on the 
morning of March 23, 1913, working all day, making cuts 
and couplings with a switching crew which was using the 
defendant's road engine No. 25 (R., 13). Potomac Yard 
contains 75 or 80 tracks, and in making up the trains this 
crew used a number of classification tracks, which branched 
off from a main or “ladder” track (R., 9). In describing 
the accident the plaintiff used the word “drawhead” to mean 
the entire coupler, which weighs about 300 pounds and has 
more or less lateral play or motion in the sleeve or hanger 
in which it rests. The “knuckle” is the portion of the ' 
coupler which is movable and opens when the cars are un- 








coupled and which closes and is held fast by the latch pin 
when the cars are coupled. The “out lever” is a bar of 
iron which extends from a coupler to each side of the car, 
so that a brakeman standing at either side of the car may 
raise the latch pin and open the knuckle by turning the 
handle of the cut lever, and thus permit the cars to uncouple 
without the necessity of going between the ends of the cars 
for the purpose of raising the latch pin by hand. 

On the afternoon in question the switching crew had 
placed all of a certain freight train on track 23, except two 
cars which w’ere located at the extreme end of track 25, on a 
curve where track 25 joined the ladder track (R., 9). For 
the purpose of getting these tw^o cars, the plaintiff, using 
the cut lever, cut the engine loose from the train on track 
23 and gave the engineer the signal to “go ahead” (R., 13). 
While the engine was going out of track 23 and up the lad¬ 
der track, a distance of about 75 feet, the plaintiff, ac¬ 
companied by Conductor Laycock of the switching crew, 
walked from track 23 across track 24, a distance of about 
25 feet, to track 25, wdiere the two cars were located (R., 
13). Of these tw r o cars, the one nearest the ladder track, 
being the one to which the tender of the engine was to be 
coupled, w’as an oil-tank car (R., 9). 

Upon reaching the tank car the plaintiff made the coupler 
thereon ready for coupling, while the car was standing still, 
by opening the knuckle and placing the drawhead in posi¬ 
tion to receive the coupler on the engine tender (R., 13, 16). 
Then as the engine backed up into track 25 to be coupled to 
the tank car, the plaintiff, without giving any signal to the 
engineer (R., 9), walked along the track 8 or 10 feet to 
meet the engine and stepped on the rear footboard of the 
tender for the purpose of adjusting the coupler thereon 
(R., 13, 15). While thus standing on the footboard of 
the engine tender, the plaintiff rode on the moving engine 
back towards the tank car for said distance of 8 or 10 feet 
(R., 15). 
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The plaintiff testified that as the engine had been cut 
loose from the train in track 23 on a straight track, the draw- 
head was left in a central or normal position and he thought 
it was necessary to push the drawhead over with his foot in 
order to make the coupling on the curve in track 25 (R., 
9-10). He further testified that as he had uncoupled the 
engine from the train in track 23 by using the cut lever, he 
thought it was necessary to open the knuckle by hand to its 
fullest extent before attempting to make the coupling on the 
curve in track 25, because the cut lever frequently opened 
the knuckle only half way or a little more than half way 
at the same time it raised the latch pin (R., 9-10, 13). In 
any event, upon getting on the rear footboard of the engine 
tender, the first thing he did was to open the knuckle of 
the coupler on the tender, using his hand for such purpose 
(R., 10),"That operation was all over before he was hurt 
and the knuckles on both the oil-tank car and on the engine 
tender were wide open before the accident occurred (R., 
13, 15). 

At the moment of the accident the plaintiff was riding 
on the moving engine tender, standing with his left foot on 
the step or footboard and had his right foot against the 
drawhead of the tender, endeavoring to shove the draw- 
head over (R., 13). He had hold of a grab iron and was 
standing sidewise to the end of the engine (R., 13), so that 
he had a full view of the whole situation as the engine ap¬ 
proached the tank car. In his direct examination he de¬ 
scribed the accident as follows: 

“Q. Go ahead and tell what else you did? 

“A. I put my foot up to shove it (drawhead) over, 
and the engine came back against the car and my 
foot got in between the couplers. My foot slipped 
just before they come together” (R., 10). 

Upon cross-examination he used the following language: 

t “Q. Exactly what happened when you did that? 
You were on the engine? 








“A. Yes, sir. The engine was coming back. 

“Q. And you put your right foot up against that 
thing that way (illustrating) ? 

“A. Yes, sir, to shove it over. When I seen the 
cars coming back I went to get my balance. I was 
leaning back shoving very hard on it and I went to 
get my balance, and I don't know just how it hap¬ 
pened . I know my foot got in there." 

******* 

“Q. You were standing on the back of that engine, 
with both knuckles opened, endeavoring to push over 
the side of the knuckle with your right foot? 

“A. Yes, sir. 

“Q. Attempting to strike it here? 

“A. No, sir; T put it up there (illustrating). I had 
it up there (illustrating) and was leaning back shov¬ 
ing at the time. 

“Q. And your foot slipped? 

“A. When I went to get my balance—7 seen the 
cars coming back, and there was more or less jar of 
the impact, and I went to pull myself up there and it 
got in there between the two cars where the couplings 
come together. I don’t know whether it was between 
the other two knuckles or not. The other knuckles 
might have caught, too” (R., 13-14). 

There is no direct evidence as to whether or not the 
couplers actually coupled, but apparently they did so, be¬ 
cause the plaintiff testified that when his foot was caught 
and crushed between the knuckles in the manner above 
described, he “pulled the cut lever” and “the couplers came 
apart,” thus releasing his foot (R., 15). 

Dr. James F. Mitchell testified that it was necessary to 
amputate the foot and ankle (R., 16), and the plaintiff’s 
testimony as to the extent of his injury and pecuniary loss 
will be found upon page 12 of the record. 

R. M. Colvin, the defendant’s yardmaster at Potomac 
Yards, was called as a witness by the plaintiff and testified 
from his records that an oil-tank car, E. C. C. X., No. 5, 








which was being shifted by engine 25 on the afternoon of 
March 23, when this accident occurred, had arrived at Poto¬ 
mac Yard on the morning of that day over the B. & I 

0. Railroad, billed from Winton Junction, Ohio, and I 

Cherr\ JIill, Virginia, and that another record I 

showed that the crew which was engaged in making up this 
train was handling several cars from Baltimore destined to 
Fredericksburg (R., 16). I 

Harry C. Sparks, who had been for twenty years an en- j 

gineer in the employ of the Pennsylvania Railroad Com¬ 
pany, testified for the plaintiff as an expert that, in his 
opinion, assuming that the oil-tank car was in the position j 

pointed out to him by the plaintiff and assuming that the 
knuckles on the tender and on the car were both wide open 
and that the drawheads on the tender and tank car were in 
a normal position, they would be in perfect alignment prob- ^ 

ably on a straight track, but on a curve it would be neces¬ 
sary “to push one or the other couplings over to bring them 
in line;” that the curves in Potomac Yard which he ob¬ 
served were about “standard” and that the curve at the end 
of track 25, at the place which the plaintiff had pointed 
out to him as the scene of the accident, was about the “av¬ 
erage curve to such a lead.” In his opinion, on a very 
moderate curve, with both couplers in the center of the sleeve 
or hanger, such couplers, if wide open, would pass each other 
and couple without adjusting (R., 16-17). 

At the close of all of the evidence offered by the plain¬ 
tiff the defendant moved the court to instruct the jury 
to return a verdict for the defendant. As above stated, the 
motion was granted as to the second count of the declara¬ 
tion, which alleged a violation of the Safety Appliance Acts, 
the plaintiff having entirely failed to show that the auto¬ 
matic couplers, which he admitted were of ordinary type i 

(R., 13), were in any way defective or out of order or that J 
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they failed to couple automatically by impact, as required 
by the statute. 

The court, however, overruled the motion as to the first 
count of the declaration, which was based upon the Em¬ 
ployers Liability Act of 1908, and the defendant, standing 
upon its exception to such ruling, offered no testimony. 

The case was thereupon submitted to the jury upon the 
first count under the instructions and oral charge of the 
court appearing on pages 19-22 of the record, and resulted 
in a verdict for the plaintiff in the sum of $10,000. 

Assignments of Error. 

The trial court erred: 

1. In overruling the defendant’s motion to instruct the 
jury to return a verdict for the defendant. 

2. In granting the first prayer for instructions offered by 
the plaintiff. 

3. In holding that there was sufficient evidence tending 
to support the allegations of negligence contained in the 
first count of the declaration to require the submission of the 
case to the jury. 

4. In refusing to hold and instruct that the plaintiff’s 
injuries were incidental to and resulted from a risk incident 
to his employment and which he assumed. 

5. In refusing to hold and instruct that nothing done 
on the part of the defendant or on the part of any of 

plaintiff’s fellow-employees in the train crew tended to bring 
about the accident. 

6. In refusing to instruct that the plaintiff’s injuries re¬ 
sulted from his own voluntary and unnecessary action or 
conduct. 

7. In instructing the jury as to the proportion and man¬ 
ner in which contributory negligence should be considered 
in mitigation of damages under the Federal Employers’ 
Liability Act. 
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Assignments Nos. 2 to 6, inclusive, are perhaps substan¬ 
tially covered by No. 1 and, for convenience, Nos. 1 to 6 may 
be considered under two heads, namely, (1) the plaintiff 
failed to prove that the defendant was guilty of any negli¬ 
gence, and (2) the plaintiff's injuries resulted from or were 
incidental to a risk which he had assumed. 


Points and Authorities. 

Statutes. 

Before taking up the foregoing grounds of defense it may 
be convenient to consider for a moment the Federal statutes 
applicable to this case. 

While the Employers’ Liability Act of June 11, 1906 (34 
Stats. L., 232), was held to be constitutional in so far as it 
related to the District of Columbia— 

Hyde vs. Southern Ry. Co., 31 App. D. C., 466; 

El Paso & N. E. Ry. Co. vs. Gutierrez, 215 U. S., 87, 

it has been held to be unconstitutional as applied to interstate 
commerce; 

Employers’ Liability Cases, 207 U. S., 463, 

% 

As the accident in the present ease occurred in the State 
of Virginia while the plaintiff w T as coupling an engine to a 
car which had come from Ohio and was destined to a point 
in Virginia, we need only consider the Employers’ Liability 
Act of April 22, 1908 (35 Stats. L., 65), which has been 
held to be constitutional as applied to interstate commerce. 

Second Employers’ Liability Cases, 223 U. S., 1. 

Section 1 of the act of 1908 abolishes the fellow-servant 
defense, but still leaves the burden upon the plaintiff, as at 
common law, to definitely prove that the injury was the result 
of negligence on the part of the carrier, its agents or em¬ 
ployees, such section declaring that: 
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*. * » every commo* carrier by railroad while 

engaging in commerce between any of the several 
States * * shall be liable in damages to any 

person suffering injury while he is employed by such 
carrier in such commerce * * * for such injury 
or death resulting in whole or in part from the negli¬ 
gence of any of the officers, agents, or employees of 
such earner, or by reason of any defect or insuffi¬ 
ciency, due to its negligence, in its cars, engines, appli¬ 
ances, machinery, track, road-bed, works, boats 
wharves, or other equipment.” 

Section 2 makes the same provision applicable to carriers 
in the District of Columbia and the Territories; section 3 pro¬ 
vides that contributory negligence on the part of the em¬ 
ployees shall be taken only in mitigation of damages instead 
of operating as a complete bar; section 4 provides that where 
a carrier violates the provisions of the Safety Appliance Acts 
and an employee is injured thereby the common-law defense 
of assumption of risk does not apply. Sections 5, 6, 7, and 8 
relate to matters which are not involved in the present case. 

It will be seen that under section 1 it is still incumbent 
upon the plaintiff to prove that his injury resulted from 
(1) either the negligence of the officers, agents, or employees 
of the defendant, or (2) some defect or insufficiency involv- 
ing negligence in the defendant’s appliances. A review of 
the evidence offered by the plaintiff will demonstrate that he 
has utterly failed to sustain such burden. 

As the court below very properly held, the plaintiff did 
not prove any violation of the Safety Appliance Acts, so that 
section 4 of the Employers’ Liability Act of 1908 does not 
epply and the common-law doctrine of assumption of risk 
remains in full force so far as this case is concerned. 

In the recent case of Seaboard Air Line Ry. vs. Horton, 
233 U. S., 492, the plaintiff, an engineer, was injured by 

the breaking of a glass water gauge, attributable to the 
2o 
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absence of a guard glass which was usually placed over the 
gauge for the protection of the engineer, there being sonie 
evidence tending to show that the engineer knew the guard 
glass was missing. Action was brought under the Employ¬ 
ers’ Liability Act of 1008, and the decision of the Supreme 
Court is well summarized in the syllabus as follows: 

“Whatever may have been the common law rule 
theretofore, Congress, in enacting the Employers’ Lia¬ 
bility Act, intended to, and did, base the action on 
negligence only and excluded responsibility of the 
carrier to its employees for defects and insufficiencies 
not attributable to negligence. 

“The Employers’ Liability Act having expressly 
eliminated the defense of assumption of risk in cer¬ 
tain specified cases, the intent of Congress is plain 
that in all other cases such assumption shall have its 
former effect as a bar to an action by the injured 
employee.” 

In the case of Southern Ry. Co. vs. Crockett, 234 U. S., 
725, there was a plain violation of the Safety Appliance Acts, 
but the Supreme Court expressly reaffirmed the principle 
announced in the Horton case, saying: 

“Upon the merits, we of course sustain the conten¬ 
tion that by the Employers’ Liability Act the defense 
of assumption of risk remains as at common law, 
saving in the cases mentioned in sec. 4, that is to say: 
‘any case where the violation by such common car¬ 
rier of any statute enacted for the safety of employees 
contributed to the injury or death of such employee.’ ” 


Plaintiff Failed to Prove that Defendant was Guilty of Any 

Negligence. 

In the first count of the declaration, upon which count the 
case was submitted to the jury, it is alleged that— 

“ * * * regardless of its duties in the premises 

the said defendant carelessly and negligently caused 


i 
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said engine and tender to approach and pull up to 
said car at a dangerous and reckless rate of speed, and 
negligently, carelessly and recklessly failed to stop, 
or sufficiently slacken the speed of said engine while 
approaching said car so as to give the plaintiff time 
and opportunity to make the necessary adjustment of 
the coupling apparatus on said tender in order that a 
coupling could be made between said tender and said 
car, so that the plaintiff, without any want of due and 
proper care on his part and relying on the duty of 
the defendant in the premises to carefully operate said 
engine and tender, was in the act of adjusting the 
coupling apparatus on said tender, by reason of the 
negligence and carelessness of the defendant and its 
employees in charge of said engine, he, the said plain¬ 
tiff, was caught between said tender and said car in 
such a position that his right leg was so severely 
crushed and mangled,” etc*. (R., 2-3). 

To support these allegations the only evidence offered by 
the plaintiff on the subject of the speed of the engine was 
the production of a copy of the defendant’s rules, rule 5 of 
which provided that “the speed at impact between cars must 
not exceed two miles per hour” (R., 12), and the plaintiff’s 
testimony, under cross-examination, that ivhen he stepped on 
the engine, after walking down track 23 to meet it, “it was 
going about four or five miles an hour; four miles an hour, I 
will say.” Under the circumstances this certainly does not 
constitute “dangerous and reckless” speed, as alleged in the 
declaration, and there was no evidence to show what the 
speed was at the moment of impact between the engine and 
car, but, on the other hand, upon the plaintiff’s own state¬ 
ment, while he was riding on the moving engine a distance 
of only 8 or 10 feet, he had time to first open the knuckle of 
the coupler and then assume the position, which he described, 
with his foot against the draw-head. 

To support the allegation that the defendant carelessly and 
recklessly failed to stop the engine or sufficiently slacken its 
speed so as to give the plaintiff time and opportunity to 
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make the necessary adjustment of the coupling apparatus, 
the plaintiff made the statement that he was depending 
upon Conductor Laycock, who was standing behind him, to 
give the engineer a signal to slow up or stop before the cars 
came together, but his testimony in this regard is completely 
negatived by his admission that he knew that the engine 
never was shut off, saying “they never shut an engine off, as 
a rule.” They go ahead and make the adjustment while the 
cars are in motion. “You have to get the'work done. If 
you stopped every time you made an adjustment and shut 
the engine off and all that, it would take up a lot of time” 
(R., 12). Plaintiff said he knew* the rule, “If defects are 
discovered, making it necessary to go between cars, all 
parties interested in the movement must be notified,” but he 
knew it was never done. “It had never been done on any 
crews I have ever worked with. They never did stop ” (R., 

14 ). 

The plaintiff seems to take the inconsistent position that 
Conductor Laycock used poor judgment in thinking that 
there w T as plenty of time for the plaintiff to make the adjust¬ 
ment before the impact and that there was therefore no neces¬ 
sity for stopping the engine, when the plaintiff himself, who 
had a much better view of the engine and car coming to¬ 
gether, stated: “I thought 1 would have ample time” to make 
the adjustment (R., 15). 

From the plaintiff’s own testimony there should be little 
difficulty in arriving at the real cause of this unfortunate 
accident. It is perfectly evident that it resulted not from 
any negligence on the part of the defendant, but from the 
plaintiff’s own voluntary and unnecessary act in placing his 
foot in a dangerous position against the draw r -head and in 
permitting his foot to slip at the very moment of impact 
between the engine and car, such movement of the foot result¬ 
ing instantaneously in the injury before any signal by 
Conductor Laycock could have possibly saved him. As the 
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trial court remarked: “I suppose there is no question but that 
was a safe position where he (the plaintiff) was standing” 
on the foot-board of the engine (R., 16), until he made this 
sudden movement of his foot. 

The plaintiff’s statement that he was depending upon 
Conductor Laycock to give a signal to stop the engine is too 
frail a foundation upon which to base the large verdict 
against the defendant in this case, especially as such state¬ 
ment is contradicted by all of the surrounding circumstances, 
as above shown. The plaintiff could not have been depend¬ 
ing upon such a signal, because (1) he admitted that he 
knew the engine never was stopped, and (2) there was no 
necessity or occasion for Laycock to give a signal until the 
plaintiff’s foot slipped between the couplers, and then it was 
physically impossible for Laycock or any one else to give a 
signal in time to save him. The plaintiff testified, “my foot 
slipped just before they (engine and car) came together” 
(R., 10). The plaintiff gives no valid reason why Laycock 
should have thought a signal necessary. When asked on the 
witness stand whether everything was in readiness for the 
impact, he could only say that he was not ready, because he 
was in a position where he would easily overbalance, but he 
could not say that the condition or position of the couplers 
afforded any ground for Laycock to think that the engine 
should be stopped (R., 11). 

The plaintiff’s bald assertion that he was depending upon 
a signal from Laycock is not a description of any physical 
act or thing, but a statement of what was going on in plain¬ 
tiff’s own mind, a description of a mental process, which is 
not capable of being proved or disproved except by consider¬ 
ing the surrounding circumstances, which circumstances 
show conclusively that the statement is unworthy of belief 
and was not sufficient to require the submission of the case to 
the jury. Referring to similar testimony the Court of 
Appeals of Maryland has remarked that: 

“If a witness who can see testifies that although he 
looked he did not see an object which, if he had really 
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looked he must have seen, such testimony is unworthy 
of consideration.” 

Northern Central Ry. vs. Medairy, 86 Md., 
168. 

A similar expression will be found in the opinion of the 
same court in the case of 

Reidel vs. P., W. & B. R. R. Co., 87 Md., 153. 

And the Supreme Court of the United States used similar 
language in 

Northern Pacific Ry. vs. Freeman, 174 U. S., 379, 384. 

The plaintiff’s act in placing his foot on the draw-head was 
entirely unnecessary. The plaintiff had opened the knuckles 
on both the tank car and the engine tender and had pushed 
the draw-head on the tank car over ready for coupling (R., 
13, 16). His own expert. Sparks, testified that even on a 
curve, with both knuckles open, it was only necessary “to 
push one or the other coupling over” (R., 16). He further 
said that the curve in question was an average curve and on 
a moderate curve with both couplers in the center of the 
sleeve, such couplers, if wide open, should couple without 
being adjusted (R., 17). 

In the view of the case most charitable to the plaintiff it 
must be admitted that there is at least doubt as to whether 
the plaintiff’s own act was not the real cause of the accident, 
and an often quoted passage from a leading case w'ould seem 
to be especially applicable, viz: 

It is not sufficient for the employee to show that 
the employer may have been guilty of negligence— 
the evidence must point to the fact that he w'as. And 
where the testimony leaves the matter uncertain and 
show's that any one of half a dozen things may have 
brought about the injury, for some of which the 
employer is responsible and for some of which he is 
not, it is not for the jury to guess between these half 
a dozen causes and find that the negligence of the 
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employer was the real cause, when there is no satis¬ 
factory foundation in the testimony for that conclu¬ 
sion. If the employee is unable to adduce sufficient 
evidence to show negligence on the part of the em¬ 
ployer, it is only one of the many cases in which the 
plaintiff fails in his testimony, and no mere sympathy 
for the unfortunate victim of an accident justifies any 
departure from settled rules of proof resting upon all 
plaintiffs.” 

Patton vs. Railway Co., 179 U. S., 658. 

There is no reason for departing in this case from the rule 
respecting the burden of proof which has been followed in 
many master and servant cases, such as, for example: 

Thompson-Starrett Co. vs. Warren, 38 App. D. C., 
310. 

Butler vs. Frazee, 211 U. S., 459. 


Assumption of Risk. 

As there was no violation of the Safety Appliance Acts, 
“the defense of assumption of risk remains as at common 
law.” 

Southern Ry. Co. vs. Crockett, 234 U. S., 725, 730. 

Seaboard A. L. Ry. vs. Horton, 233 U. S., 492. 

The plaintiff was a mature man, thirty years of age, who 
had had two years’ experience as a brakeman coupling and 
uncoupling cars in the railroad yard in which the accident 
occurred, and so was entirely familiar with his surround¬ 
ings (R., 9). He had gone on duty at six o’clock in the 
morning and had worked all day with the same engine (R., 
13). His own testimony shows how familiar he was with 
the appliances and with the method of coupling cars on 
straight tracks and on curves (R., 9-10). At the moment of 
the accident he was standing with his left foot on the foot¬ 
board of the tender and with his right foot against the draw- 
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head sidewise to the engine, where he had a full view of the 
whole situation (R., 13), and he saw the cars as they were 
coining together (R., 13-14). At the moment of the im¬ 
pact, he was doing an obviously dangerous thing in attempt¬ 
ing to shove the drawhead over with his foot while the engine 
was in motion, a thing which he and the other employees in 
the yard did frequently, his own witness, Sparks, testifying 
“it is common practice on railroads for a man to use his foot 
in pushing over a drawhead” (R., 1(>). He was not depend¬ 
ing on any signal being given to the engineer to stop, or upon 
the engine stopping, before the tender and the car came 
together, because he knew that “they never did stop” the 
engine (R., 14), “they never shut an engine off, as a rule” 
(R., 12). lie was accustomed to go in between the cars, 
while in motion, “at all times, whenever the couplings need 
adjustment” (R., 12). He knew that the defendant had 
rules relating to “safety first,” but he never could 

see what they issued the rules for anyway, because they were 
not enforced; he “never complained about their not be¬ 
ing enforced because it was not his business to complain; 
he had never seen Mr. Colvin, the defendant’s repre¬ 

sentative, or the officials under him, go to anybody about 
breaking the rules or sticking their feet up in knuckles, and 
he (Colvin) couldn’t help but see it because they did it there 
all the time” (R., 14). There is nothing to show that the 
engine was moving in any peculiar or unusual manner. 
There was no hidden or concealed defect in the appliances, 
or any defect of any kind. The curve where the accident 
occurred “was about the average curve to such a lead” in 
railroad yards (R., 17). The couplers were of the ordi- 
narv type (R., 13), and although the engine was a road 

engine instead of a yard engine, it was “in all 

respects equipped in the rear for yard work” (R., 13>. 
It cannot be said that the plaintiff, under such circum¬ 
stances, did not understand and fully appreciate the danger 
of placing his foot against the drawhead as the engine and 
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car came together. If the doctrine of assumption of risk 
has any force and validity at all; if it is to be applied to any 
case, it certainly should be applied in this case and constitute 
a complete defense. 

t In a number of cases decided by the Supreme Court of the 

United States, the facts were quite similar to those involved 
in the present case. 

In Tuttle vs. Detroit, G. H. & M. Ry., 122 U. S., 189, 
the plaintiff was ordered to couple cars on a siding where 
there was a curve and while endeavoring to do so, the draw- 
heads of the cars failed to meet and passed each other, al¬ 
lowing the cars to come so close together that the plaintiff 
was crushed to death. The defendant offered evidence to 
prove that such curves were not uncommon in station yards 
and that Tuttle was an experienced yard man. 

The Court said: 

\\ e have carefully read the evidence presented by 
the bill of exceptions, and, although it appears that 
the curve was a very sharp one at the place where the 
accident happened, yet we do not think that public 
policy requires the courts to lay down any rule of 
law to restrict a railroad company as to the curves 
it shall use in its freight depots'and yards, where 
the safety of passengers and the public is not in¬ 
volved ; much less that it should be left to the vary- 
ing^ and uncertain opinions of juries to determine 
such an engineering question.” 

******* 

“The brakemen and others employed to work in 
such situations must decade for themselves whether 
they will encounter the hazards incidental thereto; 
and if they decide to do so, they must be content to 
assume the risks. For the views of this court in a 
cognate matter, see Randall vs. Baltimore & Ohio 
R-. 1^9 U. S., 4/8, 482, where it was said: i A 

railroad yard, where trains are made up, necessarily 
has a great number of tracks and switches close to 
3o 
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one another, and anyone who enters the service of 
a railroad corporation connected with the moving 
of trains, assumes the risks of that condition of 
things.’ It is for those who enter into such em¬ 
ployments to exercise all that care and caution which 
the perils of the business in each case demand. The 
perils in the present case arising from the sharpness 
of the curve were seen and known. They were not 
like the defects of unsafe machinery which the em¬ 
ployer has neglected to repair, and which his em¬ 
ployees have reason to suppose is in proper working 
condition. Everything was open and visible, and 
the deceased had only to use his senses and his 
faculties to avoid the dangers to which he was ex¬ 
posed. One of these dangers was that of the draw¬ 
bars slipping and passing each other when the cars 
were brought together. It was his duty to look out 
for this and avoid it. The danger existed only on 
the inside of the curve. This must have been 
known to him. It will be presumed that, as an ex¬ 
perienced brakeman, he did know it; for it is one 
of those things which happen, in the course of his 
employment, under such conditions as existed here. 

“Without attempting, therefore, to give a sum¬ 
mary of the evidence, we have no hesitation in say¬ 
ing that the judge was right in holding that the 
deceased, by voluntarily assuming the risk of remain¬ 
ing on the" inside of the draw-bar, brought the in¬ 
jury upon himself, and the judge was right, there¬ 
fore, in directing a verdict for the defendant. We 
are lead to this conclusion, not only on the ground 
that the deceased, by his own negligence, con¬ 
tributed to the accident, but on the broader ground, 
already alluded to, that a person who enters into 
the sendee of another in a particular employment 
assumes the risks incident to such employment. 
Judge Cooley announces the rule in the following 
terms: ‘The rule is now well settled,’ says he, ‘that, 
in general when a servant, in the execution of his 
master’s business, receives an injury which befalls 
him from one of the risks incident to the business, 
he cannot hold the master responsible, but must bear 
the consequences himself. The reason most gen¬ 
erally assigned for this rule is, that the servant, when 
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he engages in the employment, does so in view of 
a 1 the incidental hazards, and that he and his em- 

R° y f’ ^ hen maklns the j r “egotiations, fixing the 

h« nfliTl ag , reeing u P on , the compensation that shall 
e paid to him, must have contemplated these as 

\ a tho 8n ,m P°li ant ] )earln g upon their stipulations 
As the servant then knows that he will lie exposed 

to the incidental risk, "he must be supposed to have 

contracted that, as between himself and the master 
he would run this risk.” ’ master, 


W- T 

“This accurate summary of the law supersedes the 
necessity of quoting cases which are referred to by 

sub, Vet h °Tt and h v T-' ery re( ‘® nt writer on the same 
subject Its application to this rase is quite clear 

The defendant, as we have seen, had a right to con¬ 
struct its side-track with such curves as its engineers 

head's e d^ ien K and I,r0|,er; and as to the^drain 

eads, and the absence of bumpers, the plaintiff her¬ 
self abandoned all claim founded upon any supposed 
misconstruction of the cars in relation thereto 

locbW WaS C e n r >V sh T n t0 ^ 8 not uncommon 
accident, especially on sharp curves, for the draw- 

heads of cars to slip by and pass each other. Tuttle. 

fend de< f aSed ’ , enf f red '"to the employment of the de- 
endant as a brakeman in the yard in question, with 

*h,w k fk' V e f dse °r presumed) of all these 

.;’ lnRf r: the form of the side-tracks, the construc¬ 
tion of the cars, and the hazards incident to the service. 

■ ,™' e these hazards he was unfortunately the 
Mcbrn. The only conclusion to be reached from 
these undoubted facts is, that he assumed the risks 
of the business, and his representative has no re- 
course for damages against the company.” 

• In Kohn vs. McNulta, 147 U. S„ 238, 241, another “car- 
coupler case, the same Court, per Mr. Justice Brewer, said: 

It is not pretended that these cars were out of re¬ 
pair, or in a defective condition, but simplv that thev 

were constructeil ilifferently from the Wabash d£ 

m that they had double deadwoods or bumpers of 
unusual length to protect the draw-bars. But all this 





















was obvious to even a passing glance, and the risk 
which there was in coupling such cars was apparent. 
It required no special skill or knowledge to detect it. 
The intervenor was no boy, placed by the employer in 
a position of undisclosed danger, but a mature man, 
doing the ordinary work which he had engaged to do, 
and whose risks in this respect were obvious to any 
one. Under tho«£ circumstances he assumed the risk 
of such an accident as this, and no negligence can be 
imputed to the employer.” 

In another case in which it appeared that a brakeman had 
been injured while coupling cars by putting his foot in (in 
unblocked frog just as the cars came together , the Supreme 
Court renewed and cited numerous decisions relating to the 
doctrine of assumed risks and concluded its opinion as fol¬ 
lows : 

“Knowing, as he did. the character of the frog, and 
the liability of being caught in it. and after having 
been specially warned by the assistant brakeman, he 
yet persisted in exposing himself to an obvious dan¬ 
ger. His object to couple the cars might have been 
successfully accomplished without placing his foot in 
the frog. 

“Recklessness could hardly go further. The evi¬ 
dence would warrant no other conclusion than that 
he took the risk of the work in which he was em¬ 
ployed. and that his negligence in the course of that 
work was the direct cause of his death. The court 
should have directed a verdict for the defendant.” 

Southern Pac. Co. vs. Selev, 152 U. S., 145, 
156. 

In connection with the Horton and Crockett cases, special 
attention is directed to the recent case of Toledo, etc., R. *R. 
vs. Slavin, 236 U. S., 454, 458, where the plaintiff, while 
riding on a side of a car through a railroad yard, was struck 
by another car standing on the adjoining track. He claimed 
that the company was negligent in laying and maintaining 
its tracks too close together and “in failing to give him notice 
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that the freight car was standing on the adjoining track.” 
-The defendant ‘‘contended that Slavin’s duty did not require 
him to ride on the side of the car \ but that, with a safe place 
in which to work, he voluntarily and unnecessarily rode in a 
dangerous position, on the outside of a car passing through 
a railroad yard where he knew or ought to have known that 
trains and cars would be standing . H The case was left to the 
jury under an Ohio statute and the plaintiff recovered a ver¬ 
dict. Ihe Supreme Court of the United States reversed the 
judgment because the facts showed that the case came within 
the provisions of the Federal Employers’ Liability Act, 
saying: 

“Here the Ohio statute abolished the rule of the 
common law as to the assumption of risks in injuries 
occasioned by defects in tracks, while the Federal 
statute left that common-law rule in force, except in 
those instances where the injury was due to the de¬ 
fendant’s violation of Federal statutes,” etc. 

In this connection see also: 

Washington & G. R. R. vs. McDade, 135 U. S., 554. 
Butler vs. Frazee, 211 U. S., 459. 

Seaboard A. L. Ry. vs. Horton, 233 U. S., 492. 

In other recent cases where the Supreme Court has held 
that the defense of assumption of risk was not available, it 
will be noted that there had been a violation of the Safety 
Appliance Acts, so that such defense was eliminated by sec¬ 
tion 4 of the Employers’ Liability Act of 1908: 

Schlemmer vs. Buffalo, etc., Ry., 205 U. S., 1. 
Schlemmer vs. Buffalo, etc., Ry., 220 U. S., 590. 

Delk vs. St. Louis & S. F. R. R., 220 U. S., 580. 
Southern Ry. vs. Crockett, 234 U. S., 725. 

Or that the doctrine of assumption of risk had been modi¬ 
fied by a Texas statute as in— 

Texas & Pac. Ry. vs. Harvey, 228 U. S., 319. 
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the injury. If you should find that the plaintiff was 
guilty of contributory negligence, the act of Congress 
under which this suit was brought provides that such 
contributory negligence is not to defeat a recovery 
altogether, but the damages shall be diminished by 
the jury in proportion to the amount of negligence 
attributable to such employee. So, if you reach that 
point in your deliberations where you find it neces¬ 
sary to consider the defense of contributory negli¬ 
gence, the negligence of the plaintiff is not a bar to a 
recovery, but it goes by way of diminution of damages 
in proportion to his negligence as compared with the 
negligence of the defendant. If the defendant relies 
upon the defense of contributory negligence, the bur¬ 
den is upon it to establish that defense by a preponder¬ 
ance of the evidence.” 

In disapproving such instruction the Supreme Court of the 
United States said: 

“The thought which the instruction expressed and 
made plain was that, if the plaintiff had contributed 
to his injury by his own negligence, the diminution 
in the damages should be in proportion to the amount 
of his negligence. This was twice said, each time in 
terms readily understood, but for the use in the second 
instance of the additional words 'as compared with 
the negligence of the defendant ' there would be no 
room for criticism. Those words were not happily 
chosen, for to have reflected what the statute contem¬ 
plates they should have read ‘as compared with the 
combined negligence of himself and the defendant.’ 
We say this because the statutory direction that the 
diminution shall be ‘in proportion to the amount of 
negligence attributable to such employee’ means, and 
can only mean, ‘where the causal negligence is partly 
attributable to him and partly to the carrier he shall 
not recover full damages, but only a proportional 
amount, bearing the same relation to the full amount 
as the negligence attributable to the carrier bears to 
the entire negligence attributable to both; the purpose 
being to abrogate the common-law rule completely ex¬ 
onerating the carrier from liability in such a case and 
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to substitute a new rule confining the exoneration to 
a proportional part of the damages corresponding to 

the amount of negligence attributable to the em¬ 
ploy ee. 


To like effect, and possibly stronger, are the expressions 
of the latter court in— 

Grand Trunk Ry. Co . vs. Lindsay, 233 U. S., 42, 49. 
Seaboard Air Line Ry. vs. Tilghman, 237 U. S., 499. 


In the present case the learned trial justice instructed the 
jury in part as follows: 


“ * * * it is urged in behalf of the defendant 

that the plaintiff was negligent, careless himself, and 

that it was that negligence which contributed to his 
injury. 

“Now, as I have been explaining to you here in a 
great many cases, that would cut the plaintiff off from 
recovering at all in the ordinary case, but the law has 
been changed in that respect by the statute in ques¬ 
tion as to cases like this for employees against em¬ 
ployers engaged in interstate commerce, so that even 
^ should find that the plaintiff was guilty of con¬ 
tributory negligence he would not be barred of his 
recovery, but it would be your duty to diminish his 
damages in proportion to his negligence as compared 
with the negligence of the defendant. That, of 
course, is a matter for judgment. It cannot be ex¬ 
actly ascertained by any rule of thumb. But if you 
should say that the plaintiff was half as careless as the 
defendant, then you would diminish his damages in 
that proportion, and in the same way you would have 
to make up your minds what proportion his negli¬ 
gence bore to the negligence of the defendant and 
diminish his damages accordingly, making him bear 
the loss which was due to his negligence as compared 
with the negligence of the defendant (R., 22) 


4o 
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In the light of the opinions above cited such instruction 
was plainly erroneous, and as the defendant, as evidenced by 
the unusual size of the verdict, was undoubtedly prejudiced 
thereby, the judgment based upon such verdict resulting from 
such erroneous instruction, should be reversed. 

FREDERIC D. McKENNEY, 

JOHN S. FLANNERY, 

G. BOWDOIN CRAIGHILL, 

Attorneys for Appellant . 


( 29187 ) 
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(Emurt of Appeals, Siatrirt of (Columbia 

October Term, 1915. 


No. 2851. 


Washington-Southern Railway Company, 
a Corporation, Appellant, 

V. 

Oliver H. Smith, Jr., Appellee. 


BRIEF FOR APPELLEE. 


This is an appeal from a judgment of the Supreme Court 
of the District of Columbia entered on a verdict against 
the Washington-Southern Railway Company for $10,000, 
in favor of Oliver H. Smith, Jr., who suffered the amputa¬ 
tion of a leg on account of injuries received while employed 
as a brakeman for the defendant on March 23, 1913. 

Statement of Case. 

Not being satisfied with the statement of facts in appel¬ 
lant’s brief, appellee makes the following summary of the 
pleadings and evidence as borne out by the record. 
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The declaration is in two counts. The first count alleges 
that the defendant is a common carrier engaged in inter¬ 
state commerce and that it owned, operated and controlled 
tracks, switches and equipment in what is known as the 
Potomac Yards in the State of Virginia; that the plaintiff 
was employed by the defendant as a brakeman in commerce 
between the States of the United States and between said 
States and the District of Columbia; that on the 23rd day 
of March, 1913, he was assigned to a certain engine crew 
and was performing his duty as brakeman in assisting in the 
shifting and switching of cars from track to track and in 
the making up of trains; that at the time of the accident he 
was about to make a coupling between cars standing on 
track No. 25 with engine and tender known as No. 25, 
which were approaching said cars standing on track No. 25. 
That it then became the duty of defendant to use due and 
proper care to cause no injury to plaintiff and not to cause 
the said engine to be run in a dangerous and reckless man¬ 
ner or at a dangerous and excessive speed, and to see to it 
that in making couplings, the said engine was brought to a 
stop or sufficiently slackened in speed so that the plaintiff 
while standing in a position adjacent to one of said cars 
ready to make a coupling would have a reasonable length 
of time to adjust and put in position the coupling apparatus 
of said car and tender before they should be brought into 
actual contact; but that regardless of its duties in the prem¬ 
ises the said defendant carelessly and negligently caused 
said engine and tender to approach and pull up to said car 
at a dangerous and reckless rate of speed and negligently 
and carelessly failed to stop or sufficiently slacken the speed 
of said engine w r hile approaching said car so as to give 
the plaintiff time and opportunity to make the necessary 
adjustment of the coupling apparatus on said tender in 
order that a coupling could be made between said tender 
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and said car; so that the plaintiff, without any want or uue 
and proper care on his part, and relying on the duty of the 
defendant in the premises to carefully operate said engine 
and tender, and was in the act of adjusting the coupling 
apparatus on said tender, when, by reason of the negligence 
and carelessness of the defendant and its employees in 
c arge of said engine, he was caught between said tender 
and said car in such a position that his right foot was so 
severely crushed that it was found necessary and expedient 
to amputate same, to his great damage, etc. (Rec., pp. 2-3.) 

The second count of the declaration alleged that the 
coupling device on the tender was known, or should have 
been known, to defendant to be in a bad and negligent con¬ 
dition of repair and maintenance, and was also known to 
said defendant to be of unsafe and improper construction 
for switching work and one which was not in ordinary or 
common use by the defendant on tenders and engines used 
for switching purposes in said yards. (Rec., pp. 2-4.) 

The trial court ruled that the evidence did not justify 
the plaintiff going to the jury under this count, in effect 
holding that there had been no violation of the Safety Ap¬ 
pliance Act of March 2, 1893, which requires that no cars 
shall be used which will not couple automatically by im¬ 
pact, so as to avoid the necessity of employees going be¬ 
tween the ends of cars. (Rec., p. 17.) 

The plaintiff testified in his own behalf in substance as 
follows: 

That he was thirty years old and at the time of the acci¬ 
dent on March 23, 1913, had been employed by the de¬ 
fendant as an extra brakeman for a year and a half or two 
years. By extra brakeman he means he would be assigned 
to fill a vacancy caused by absence of the regular brakeman. 
On March 23, 1913, he was assigned to engine No. 25, 
which was a road-type engine and had footboards placed 
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on the tank; a road engine is built with big driving wheels 
for speed and hauling trains on the main line, while a yard 
engine is built for the purpose of switching cars around the 
yard. Plaintiff was making up a train when the accident 
happened and they had all of the train on track 23 except 
two cars, which were on track 25. One of these was an 
oil tank car; plaintiff does not know what the other one 
was; that is, two cars were located at the extreme end of 
track 25 on a curve where track 25 joined and turned into 
the ladder track. The engine had been in track 23, then 
came oue of 23 and back into track 25 to get the two cars. 
As the engine approached the cars plaintiff stepped on 
the engine to adjust the coupler on it. Couplers on yard 
engines work much easier, have more lateral play, than 
couplers on road engines. A cut-lever on a car is a bar of 
iron that comes out on both sides and can be operated from 
either side of the car and is supposed to open the knuckles 
so as to make them ready for coupling without shoving the 
knuckles open by the hand. (Rec., p. 9.) A cut-lever oper¬ 
ates in the same manner from both sides of a car and if it 
will not work from one side, it will not work from the 
other. During the course of the day and while working 
on engine No. 25, plaintiff had occasion at times prior to 
the accident to use this cut-lever and it would start the 
knuckle open, but he always had to take his hand to push 
it all the way open. (Rec., p. 10.) 

At the time of the accident, plaintiff does not know where 
brakeman Maddox was, but he was out of sight. Conduc¬ 
tor Laycock, who was in charge of the crew, was standing 
behind plaintiff about six or eight or ten feet away; brake- 
man Powers was about fifty feet away; engineer Harring¬ 
ton was in the cab on the right-hand side, and he did not 
know where the fireman was; plaintiff was on the engineer’s 
or right-hand side of the engine. As the engine backed up 





towards the oil car, plaintiff did not give any signal to the 
engineer before he got up on the footboard of the tender. 
The last time before the accident that he used the cut-lever 
on the tender was directly after cutting the engine loose 
from the car and as the engine drifted away and he jerked 
the cut-lever to draw the knuckle open more it did not re¬ 
spond; the knuckle opened only half way and it was in this 
same condition as the tender backed into track 25 towards the 
oil car; at the point where he cut the engine loose from 
t e car on track 23 the track was straight; the drawhead 
on the tender as it backed into track 25 towards the oil car 
was in a central position, that is, a normal position. Tak¬ 
ing the couplings on the oil car and the couplings on the 
tender in the position they were in as the engine backed up 
track 25, the couplings would not have made without some¬ 
thing being done to the coupling on the car; that in order 
for the couplings to make he had to shove the knuckle on 
the engine over and open it up to the fullest extent and 
adjust the coupling and shove it over; it was necessary to 
go between the ends of the cars in order to open the 
knuckles; it was necessary to go between the ends of the 
cars to push the drawhead over; it was necessary for him 
to use his foot to push over the drawhead. He put his foot 
up to shove it over and the engine came back against the 
car and his foot got in between the couplers—his foot 
slipped just before they came together. (Rec., p. 10.) “I 

do not know just how it happened. I know mv foot got 
in there.” (Rec., p. 14.) 

Plaintiff used his foot instead of his hand on the coupler 
to give more force to it; a drawhead or coupler weighs 
about three hundred pounds; he could not shove it over with 
his hand and he had to stand on the footboard and there 
was no other way of pushing the drawhead over except 
with his foot; there is no appliance attached to a car that 
will push or adjust a drawhead or coupler. (Rec., p. 10.) 
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Conductor Laycock was standing directly behind plain¬ 
tiff, possibly six or eight feet away, and he was in a posi¬ 
tion to see everything that was going on and to pass sig¬ 
nals; plaintiff relied on him to give signals in this case, as 
they always did when two of them worked together; plain¬ 
tiff was standing on the step, which runs across the back of 
the engine; by engine he means tender; the step that runs 
across the back of the tender on the right side, the engi¬ 
neer’s side. He was in plain view of conductor Laycock, 
but not in view of engineer Harrington until he leaned back 
when he was shoving the coupling over and then his head 
and shoulders were extended and the engineer could see 
him. When a man is between the cars '‘he always relies 
on the man on the ground to give the signals to slow up,” 
and according to the rapidity of the movement of his hand 

the engineer understands whether he is to slack his speed 

% 

or to stop; plaintiff was not in a position to give a signal to 
the engineer as to whether or not it was ready for a 
coupling to be made, because he was adjusting the draw- 
head; at the time the cars came in contact, plaintiff was 
shoving the drawhead over and making the adjustment of 
the coupler so that they would make; plaintiff had not given 
any signal that everything was in readiness for a coupling 
to be made; everything was not in readiness for a coupling 
to be made in the respect that ‘‘I was not prepared 
for the contact between the cars, as I was not in a position 
where it was safe. I would easily overbalance. I did not 
realize the proximity of the car at the time to the engine 
tender.” (Rec., p. 11.) 

It was not plaintiff’s duty to signal the engineer. (Rec., 
p. 15.) 

Plaintiff identified and there was offered in evidence his 
copy of the yard rules, Rule No. 5 reading as follows: ‘‘The 
speed at impact between cars must not exceed 2 miles per 
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benvL far's 6 '' “ Em P ,oyees «w»t not go 
covered ma f ^ they ^ mot,on - If defects are dis¬ 
interested in thf ' " eCeSSary to go ^ween cars, all parties 

the other lit 7 ? ** notified ” Th *t he and 

Coll ^ yCeS ° f the Washington-Southern Railway 
Company go between cars to make mimlinm u ^ 

™ rnoiion a, all , imes wtatter 

and y rT ShU, “ “«** °* » . n*. ?L7"‘S 

i. i “»“• *" i" «■*» »d 

r- L r 

inr^ ever, , imt you ma de an adjustrontand 

‘ «* “d all dm. it would uko „p a to,of 

““ “»>■ "o«W Hava you up ,o ,he o*c« Ld the 

c^Z , ad"T ld y “- °» occasions ,h, 

drawtods „!“ * T ° P ' ninS kn " ckl '* “ d >d»™g 

drawheads one way or the other. (Rec., p. 12.) 

to P "‘I S 1 W3S a " mashed U P and ‘hey carried him 
to Providence Hospital in Washington, where his lee was 

amputated by Doctor James F. Mitchell. Further Isti 
mony was g,ven by the plaintiff as to his sufferings 
of tm,e confined to his home, pecuniary losses suffered Tn 
abihty to secure work after recovery and as to hospital bl 
and physicians’ charges. (R ec „ p. 12 ) P 

thill Cr ° SS ' eXaminati0n ’ the P laintiff further testified 
hat he does not remember that he had ever been assigned 

to engine 25 before. They did not have a yard-elgllto 

pu in as they were all working; yard-engines have steps 

around the rear and have a sloping tank instead of a square 

wheelslnlthe r ° ad - en ^' nes - Th ey have small driving 

engineers With l ^ Ae “lenience of the 

gineers. With a sloping tank on the tender the engineer 

hetad^Hf tlfV” thC tFaCk d ° Ser t0 the engine * an '« 

had one of the big square tanks to obstruct his view 
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When plaintiff cut the engine loose from the car on track 
23 by use of the cut-lever, the knuckle on the engine opened 
about half way or a little more; the coupler on the engine 
was similar to the model of a coupler exhibited to him on 
the witness stand and introduced in evidence; plaintiff 
explained to the jury the operation of a coupler by illustra¬ 
tion with the model; when the engine came back from the 
switch, plaintiff stepped down on the track and went along 
the track a few steps to meet it, walked up to it, stepped 
on the rear footboard of the tender, fixed the coupler on 
the engine, so that the couplers were wide open; the plain¬ 
tiff then stayed on the engine until he got his foot caught. 
Road-engines have very little play around the drawhead; 
when you make a coupling on a curve every little bit counts; 
the plaintiff had his left foot on the footboard and placed 
his right foot against the drawhead. (Rec., p. 13.) Be¬ 
fore he attempted to use his foot, the knuckle of the coupler 
was wide open and he was using his foot to shove the draw- 
head over, not to open the coupler any wider. (Rec., p 14.; 

It was a very pronounced curve, but plaintiff does not 
know the degree of curvature. (Rec., p. 14.) 

When couplings do not make after being adjusted by the 
brakeman, you lay yourself liable to criticism. “I have had 
the engineer fuss and holler a great deal on it,—having to 
pull ahead and then back up.” Plaintiff knew the rule “If 
defects are discovered, making it necessary to go between 
cars, all parties interested in the movement must be noti¬ 
fied.” But he knew r it was never done; “It had never been 
done on any crews I have ever worked with. They never 
did stop.” Plaintiff had never seen Mr. Colvin, the defen¬ 
dant’s representative (yardmaster), or the officials under 
him, go to anybody about breaking the rules or sticking 
their feet up in knuckles, and he (Colvin) could not help 
but see it because they did it there all the time. It is done 
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right under his office windows in the yard there. He (Mr 
Colvin) is around in the yard all the time, taking part in 
the different movements; never heard him say anything to 
anybody even. The only thing witness saw him enforce was 

speed, to get all the work out of you and have you on the 
hop all the time. 

Cross-examination of plaintiff: 

Q # * * * these couplers were all in good order? 

«a C °£ P erS Were workin £ aI1 right, weren’t they? 

“A aj COldd * ake y° ur hand and work them, but— 

«r* A nd you did take your hand and work them? 

( A. Yes, sir; I had to. 

“Q. That was done, wasn’t it, and that was all over 
before you were hurt ? 

r u A ,' u° \ aT a , s °P enin & the knuckle, it was all over. 

1 had the knuckles open and was shoving this draw- 

head and getting it in position. I really did not realize 
the proximity of the cars at the time. I thought I 
would have ample time, and in case I did not, I thought 
Mr. Laycock, who was standing behind me, was in a 
position to give these signals and would check this en¬ 
gineer up in time to give me a chance to get in place. 

1 hat was his business, and what he is there for. He 
was standing behind me and supposed to watch these 
movements of men in between the cars, or if the brake- 
man was behind me, he would be supposed to do the 
same thing. I can not go in there, with my hands and 
feet occupied, and give these signals at the same time. 

y. Isn t it the custom in the yard for the man who 
is in position to give the signals; that is, when you are 
attending to anything between the cars, and the cars 
are at rest, nobody gives a signal for the engine to 
move until you give it yourself? 

•Av ^ ken * was working in between the cars, not 
until I hollered ‘All right/ or told them to, but if you 
are in there working, and a man is approaching with 
another car, and a man standing behind you, and you 
are working in there, he will signal the engineer by the 
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movement of his hand, either slow or fast, as to the 
speed to come back. That is who we rely on all the 
time, is the man behind you to pass these signals.” 

Plaintiff gave the engineer no signals at all to come back, 
it was not his duty to do so; plaintiff was not standing on 
the ground because the engine was moving, as he could not 
stand on the ground and make the adjustment with the 
engine coming back, he would necessarily have to get up on 
the step of it; when his foot was crushed, he pulled 
the cut lever and when the couplers came apart he got his 
foot out and immediately hopped out; he grabbed the cut 
lever and the coupler came apart and allowed his foot to 
be released; the step upon which he was standing was about 
24 inches long and about 10 inches wide; after fixing the 
knuckle on the tank car he walked 8 or 10 feet to get on 
the step of the engine and rode back with the engine that 8 
or 10 feet; when he got on the engine “it was going about 
four or five miles an hour; four miles an hour, I will say.” 

Doctor James F. Mitchell testified that in March, 1913, 
the plaintiff was brought to Providence Hospital with his 
right foot crushed entirely off and it was necessary to am¬ 
putate the foot and ankle at once. 

Robert M. Colvin, the defendant’s yardmaster at Poto¬ 
mac Yards, was called as a witness by the plaintiff and testi¬ 
fied from his records, produced upon call of the plaintiff, 
that an oil tank car, E. C. C., No. 5, which was being shifted 
by engine 25 on the afternoon of March 23, when this acci¬ 
dent occurred, had arrived at Potomac Yards on the morn¬ 
ing of that day over the B. & O., billed from Winton Junc¬ 
tion, Ohio, and destined to Cherry Hill, Virginia; another 
record known as a forwarding sheet shows that the crew 
which was engaged in making up this train was handling 
several cars from Baltimore destined to Fredericksburg 
that had come in over the B. & O. 
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Harry C. Sparks testified that he had been a railroad man 
for 27 years, as fireman, brakeman and engineer, and had 
been employed as an engineer by the Pennsylvania Rail¬ 
road Company for about 20 years; that assuming the oil 
car was standing in the position the plaintiff had pointed 
out to him and assuming that the engine used on the occa¬ 
sion of the accident was like engine 29, and assuming that 
the knuckles on the tender and car were both wide open, 
and that the drawhead on the tender and on the car were in 
a normal position, they would be in perfect alignment prol> 
ably on a straight track, but on a curve it would be neces- 
saiy to push one or the other couplings over to bring them 
in line; that a drawhead weighs about three hundred pounds 
and is so heavy and unwieldy that a man usually uses his 
foot to push it over; that it is common practice on railroads 
for a man to use his foot in pushing over a drawhead. On 
the ordinary car there is about three-fourths of an inch on 
each side of the shank of the coupler, making about an inch 
and a quarter altogether, and a play of an inch and a half 
at the shank would make a difference of two and one-half 
or three inches at the extreme end of the coupling. When a 
coupling is made the knuckles on the coupler of each car 
barely clear each other, barely pass each other, and in pass¬ 
ing they hug the space in here (indicating on model) closely 
and unite. When a car would be standing on a straight 
track and the engine approaching it came off of a curve, it 
would throw them that much greater out of alignment than 
if they were both on a curve or both on a straight track. 

Whereupon the plaintiff having announced his case closed, 
the defendant moved that the plaintiff be required to elect 
as to which count of the declaration he would stand upon, 
and as ground for such motion stated that there was an ab¬ 
sence of any testimony tending to support a recovery un¬ 
der the second count, or tending to show a violation of the 




Safety Appliance Act, and the trial court ruled that there 
was no evidence tending to support the second count and 
that the evidence in the case would be applied only to the 
first count. 

Whereupon the defendant moved the court to direct a 
verdict for the defendant upon the first count of the declara¬ 
tion on the ground that there was no evidence tending to 
support the allegations of negligence; that the plaintiffs 
injuries were incidental to or resulted from the risks inci¬ 
dent to his employment and which he assumed; that there 
was nothing on the part of the employer or on the part of 
any act done by the fellow employees in the train crew, 
which in any wise tended to bring about the accident; that 
plaintiff’s injuries resulted from his own voluntary and 
unnecessary movements of his feet when he was in a posi¬ 
tion of safety. 

During the course of his argument upon said motion the 
defendant’s counsel stated, among other things: 

“Of course, the case as it has been made out, both 
on the pleadings and by the proof, falls under the pro¬ 
visions of the Employers’ Liability Act, which is in 
force in this District, and that act apparently abolishes 
by its fourth section the provisions of the common 
law with respect to assumption of risk only in that 
class of cases, where the defendant company has been 
negligent in the providing either of a safe place for 
the doing of the work or a safe appliance with which 

to do it.” 

Upon said motion the following colloquy between the 
court and counsel for the defendant took place: 

The Court : “As I understand it, Mr. McKenney, 
the fellow servant doctrine is abolished by this act. 
That being so I do not see how it can be said that the 
plaintiff assumed that his fellow servants would not 

1 
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conduct themselves carefully in stopping the cars be¬ 
fore they actually came together, and he would prob¬ 
ably have a right to rely upon their doing that, as he 

states the case, so he did not assume that risk, prob¬ 
ably” V 

Mr. McKenney : “I agree to that, but the question 
is what did they do under this evidence which in any 
wise put him in jeopardy?” 

The Court : “The assumption, as I understand his 
statement of the case, is that he had a right to expect, 
and did expect, that a signal would be given to the 
engineer to stop the cars before they came together, 
that is, before the two cars came together, and would 
give him an opportunity to move over the drawhead 
and if they had done that he would not have been in¬ 
jured. It was the failure of the conductor to have 
the engine stopped before they came quite together 
that resulted in and caused his injury. That is the way 
I understand his case.” 

Mr. McKenney : “Unless a signal was given, and 
that signal primarily must have emanated from him, 
to the conductor, no signal would have gone to the en- 
gineman to stop. That car was coming back for the 
purpose of making a coupling.” 

The Court: “Not as he states the case. As he 
puts it, it was the duty of the conductor to keep the 
engine back until the conductor himself saw it was 
ready or received a signal from the plaintiff. There is 
where the case turns, right there. I think it would be 
error to take the case from the jury. I think the jury 
will have to pass on the question, so I will overrule this 
motion.” 


/ 


The motion of the defendant to direct a verdict being 
overruled, the defendant offered no evidence, and the plain¬ 
tiff offered two special instructions, which were granted, 








the first of which was simply an instruction to the effect 
that the defendant was chargeable with any negligence on 
the part of a co-employee of the plaintiff. The second in¬ 
struction was on the question of damages and was granted 
by the court without any objection on the part of the de¬ 
fendant. 

The defendant did not offer any written prayers for in¬ 
structions, as provided by Rule 44 of the Law Rules of the 
court below, nor ask for any special instructions, its only 
request in this connection being as follows: 

"Without stopping to write a request we will simply 
invite your Honor’s attention to the provisions of the 
Employers’ Liability Law with respect to contributory 
negligence, and ask your Honor to give an instruction 
to the jury, along with whatever (other) instructions 
you may give to them, upon the subject of the mitiga¬ 
tion of damages.” 

It is to be noted that at the conclusion of the court’s 
charge to the jury, the defendant failed to object or except 
thereto in any manner, only renewing its general exception 
taken to the refusal of the court to direct a verdict at the 
end of the plaintiff’s case. 

Notwithstanding this failure to except, or to call the 
court’s attention to any alleged erroneous statement of the 
law to the jury, defendant now attempts to assign as error 
the language of the court on the question of damages. At 
no time during the course of the trial or before verdict, did 
the defendant request any instruction on damages, nor did 
it at any time object or except to the court’s language in his 
general charge, or point out to the court in any way any 
instruction it might desire in that connection or on any 
phase of the case. 

The material part of the court’s charge to the jury is set 
out in the argument herein. 
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ARGUMENT. 

I. 

Plaintiff Proved that Defendant Was Guilty of 
Negligence and the Evidence on This Point Was 
Sufficient to Carry the Case to the Jury. 

It is submitted that there was ample evidence of defen¬ 
ds ntf^ and that it would have been plain error 
had the trial court refused to allow the jury to pass on 

this question; and it is further submitted that the verdict of 

the jury was in accordance with the testimony and was 
fully sustained by it. 

As pointed out in appellant's brief, the allegation of negli¬ 
gence relied upon by plaintiff under the first count of the 
declaration was the negligent operation of the engine and 
tender as it was backed into track 25 towards the oil car 
It was proved that the plaintiff, being in the act of making 
necessaiy adjustment of the coupling apparatus, by reason 
of the negligence of his fellow servants was not afforded 
sufficient time to complete such adjustment before the cars 
were rought into contact, and that by reason thereof the 
jar of the compact between the cars caused him to over- 
alance and catch his foot between the couplers. 

A single reading of the evidence shows conclusively that 
an issue of negligence was raised which had to be submitted 
to the jury for determination. 

Notwithstanding the statements in appellant’s brief that 
the action of the plaintiff in putting his foot on the draw- 
head to push it over was a voluntary and unnecessary act 
the evidence overwhelmingly shows the contraiy. 

.. T . he testified that the cut-lever would not open 

the knuckles of the coupler all the way and that it was neces- 
cary to complete the operation by opening the knuckle by 
hand; that the knuckle on the tender was only open about 
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half way as the engine backed into track 25 (Rec., p. 9, 
also p. 13); that taking the couplings on the oil car and the 
couplings on the tender in the position they were in as the 
engine backed up track 25, the couplings would not haz>e 
made without something being done to the couplings on the 
car; that in order for the couplings to make he had to shove 
the knuckle on the engine (tender) over and open it up to 
the fullest extent and adjust the coupling and shove it over; 
it was necessary to go between the ends of those cars in 
order to open the knuckles; it was necessary to go between 
the ends of the cars to push the drawhead over; it was 
necessary for him to use his foot to push over the drawhead; 
drawheads weigh three hundred pounds and can not be 
pushed over with the hand; you have to use your foot to 
push them over. (Rec., p. 10.) 

That the coupling did as a matter of fact make, as stated 
in appellant’s brief on page five, is evidence in itself that 
the adjustment was necessary, and was properly made; for 
according to plaintiff’s testimony the adjustment was com¬ 
pleted and everything was ready for the cars to come to¬ 
gether, except that he was not prepared for the contact, 
he was not in a position where it was safe at time of contact; 
and as the coupling did make after the adjustment was 
completed, that fact is certainly evidence that it would not 
have made without adjustment. Furthermore, if the ad¬ 
justment was unnecessary, why did not the defendant call 
the conductor, engineer and other members of the crew 
and other employees, who were familiar with the engine 
and its coupling apparatus, and familiar with all the condi¬ 
tions and circumstances existing at the time of the accident, 
to testify that such an adjustment as was made by Smith 
was “voluntary and unnecessary?” Even assuming ar¬ 
guendo that such action was unnecessary for the purpose of 
making the coupling, it must be remembered that if the 
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conductor had fulfilled his duty the plaintiff’s “voluntary 
and unnecessary act” would have been completed and he 

would have been in a position of safety when the cars 
came together. 

As to appellant's statement that plaintiff could not have 
been depending upon Conductor Laycock to give a signal 
to stop or slacken the speed of the engine, the jury evidently 
thought otherwise, and a reading of the evidence as it was 

actually given shows that their conclusion was in accord- 
ance with the facts: 

Conductor Laycock was standing directly behind plain¬ 
tiff, possibly six or eight feet away, and he was in a posi¬ 
tion to see everything that was going on and to pass signals; 
plaintiff relied upon him to give signals in this case, “as 
they always did when two of them worked together”; plain¬ 
tiff was standing on the step which runs across the back 
of the engine; by “engine” he means the tender, the step that 
runs across the back of the tender, on the right side, engi¬ 
neer s side, and was in plain view of conductor Laycock, but 
was not in view of the engineer, Harrington, until he, plain¬ 
tiff, leaned back while shoving the coupling over, when his 
head and shoulders would extend and the engineer could see 
him; when a man is between the cars “we always rely on the 
man on the ground to give the signals to slow up,” and ac¬ 
cording to the rapidity of the movement of his hand the 
engineer understands whether he is to slack his speed or to 
stop, plaintiff was not in a position to give a signal to the 
engineer, as to whether or not it was ready for a coupling 
to be made, because he was adjusting the drawhead; at the 
time the cars came in contact plaintiff was shoving the 
drawhead over and mailing the adjustment of the coupler 
so that they would make; plaintiff had not given any signal 
that everything was in readiness for a coupling to be made; 
everything was not in readiness for a coupling to be made 
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in the respect that “I was not prepared for the contact be¬ 
tween the cars, as I was not in a position where it was safe. 
I would easily overbalance. I did not realize the proximity 
of the car at the time to the engine tender.” (Rec., p. 11.) 

And again on cross-examination: 

“Q. * * * these couplers were all in good order? 
The couplers were working all right, weren’t they?” 

"A. You could take your hand and work them, 
but—” 

“Q. And you did take your hand and work them?” 

“A. Yes, sir; I had to.” 

“Q. That was done, wasn’t it, and that was all over 
before you were hurt?” 

“A. So far as opening the knuckle, it was all over. I 
had the knuckles open and was shoving this drawhead 
and getting it in position. I really did not realize the 
proximity of the cars at the time. I thought T would 
have ample time and in case I did not, I thought Mr. 
Laycock, who was standing behind me, was in a posi¬ 
tion to give these signals and would check the engineer 
up in time to give me a chance to get in place. That 
was his business, and what he is there for. He was 
standing behind me and supposed to watch these move¬ 
ments of men in between the cars, or if the brakeman 
was behind me, he would be supposed to do the same 
thing. I can not go in there, with my hands and feet 
occupied, and give these signals at the same time.” 

“Q. Isn’t it the custom in the yard for the man who 
is in position to give the signals; that is, when you are 
attending to anything between the cars, and the cars 
are at rest nobody gives a signal for the engine to 
move until you give it yourself?” 

“A. When I was working in between the cars, not 
until I hollered ‘All right’ or told them to, but if you 
are in there working, and a man is approaching with 
another car, and a man standing behind you, and you 
are working in there, he will signal the engineer by the 
movement of his hand, either slow or fast, as to the 
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speed to come back. That is who we rely on all the 

tmie, is the man behind you to pass these signals." 
(Kec., p. 15.) & 


99 


Plaintiff gave the engineer no signals at all to come back, 
i was not his duty to do so; he was not standing on the 
ground because the engine was moving, as he could not 
stand on the ground and make the adjustment with the 

engine coming back, he would necessarily have to get ud 
on the step of it. (Rec., p. 15.) 

1 f thC foregoing - there is no room to argue that 
plaintiff did not, or was not obliged to, rely upon the con¬ 
ductor to give the proper signals to slacken the speed of 
the engine. The argument that plaintiff did not so rely 
berause at another place he testified that they “never stop” 
is ingenious but not convincing. Plaintiff did not say that 
e necessarily expected the conductor to stop the engine; 
all he expected and relied upon was that the conductor 
wou d so control or slacken the speed that he, the plaintiff, 
would have sufficient time to be in a position of safety. And 
t e physical facts show that was all that was necessary, 
or the plaintiff had completed his adjustment, and all that 
remained for him to do was to pull his foot down and get 
m a position of safety on the footboard. He testified that 
everything was in readiness for the coupling except I was 
not prepared for the contact between the cars, as I was 

not in a position where it was safe. I would easily over¬ 

balance.” 

Defendant s argument that there was no necessity for 
Laycock to give a signal until the plaintiff’s foot slipped 
between the couplers, and that plaintiff could not say that 
the condition or position of the couplers afforded any ground 
for Laycock to think that the engine should be stopped, is 
without foundation in the evidence. Laycock was standing 
there in a position to see everything that was going on. 


, _ 


V 
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He saw the plaintiff's position and knew what the plaintiff 
was doing; knew the speed at which the engine was com¬ 
ing back, and in the light of his experience must have, and 
at any rate should have, known how long it would take the 
plaintiff to make the adjustment that he was undertaking. 
And the undisputed testimony is that it was Laycock’s duty 
to give the signal. Can it reasonably be argued (in view 
of the plaintiff’s testimony, “that is who we rely on all the 
time, is the man behind you to pass these signals”), that 
Laycock had a right to stand there and take it for granted 
that Smith would complete his work before the cars came 
together, and that therefore he could safely refrain from 
giving any signal to check the speed of the engine? The 
argument has as much force as an argument that an en¬ 
gineer seeing a man lying helpless on the track in front 
of his engine, has a right to expect the man to get out of 
his way, and therefore the right to fail to slacken or stop 
his engine until after he runs over the unfortunate victim. 

Appellant also seeks to relieve Laycock of his negligence 
in not giving the necessary signal to slack the speed of 
the engine by arguing that the plaintiff, who had a better 
view of the engine and car coming together, stated: “I 
thought I would have ample time to make the adjustment.” 
But that is not all the plaintiff said. What he said was: “I 
thought I would have ample time, and in case I did not, I 
thought Mr. Laycock, who was standing behind me, was 
in a position to give these signals and would check the 
engineer up in time to give me a chance to get in place. 
That was his business and what he is there for. I can not 
go in there with my hands and feet occupied and give these 
signals at the same time.” (Rec., p. 15.) 

The appellant also claims that the undisputed evidence 
that the engine was coming back at four or five miles an 
hour is not evidence of reckless or excessive speed. This 
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defendant had adopted and promulgated a rule: ‘That the 
speedy at impact between cars must not exceed 2 miles per 
hour. We think it safe to assume that in fixing that speed 
at 2 miles an hour the defendant, in the economy of time, 
fixed it at what it considered the maximum safe rate of 
speed. Instead of the engine being operated at that speed 
it was moving, according to uncontradicted testimony, at a 
speed twice that considered by the defendant to be safe. 
It is submitted that this violation of the rule was in itself 
sufficient to carry the case to the jury on the question of 
defendant’s negligence. Municipalities, for instance, adopt 
regulations controlling the speed of street cars about the 
streets. Could a railroad company be heard to say that 
proof, tending to show that when a street car ran into a 
pedestrian or vehicle upon the street, it was running at 
twice the prescribed speed, is not evidence of negligence? 
And it can not be argued that the evidence did not tend to 
show that the engine was moving at this speed at the time 
of impact. The testimony was plain on that point and it 
was not questioned at the trial. If the speed was not, at 
the time of impact, as testified by plaintiff, why did not the 

defendant call the other members of the crew to testify 
thereto ? 

As to the appellant’s argument that “plaintiff’s bald asser¬ 
tion that he was depending upon a signal from Laycock is 
not a description of any physical act or thing but a state¬ 
ment of what was going on in plaintiff’s own mind, a de¬ 
scription of a mental process,” etc., the argument might 
have some force if this was an isolated case of where the 
man between the cars depended upon the man on the 
ground, and that the plaintiff for the first time was attempt¬ 
ing to invoke such a practice. But the uncontradicted testi¬ 
mony is “That is who we rely on all the time , is the man 
behind you to pass these signals.” (Rec., p. 15.) If this 
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is not a true statement of fact, why did not the defendant 
disprove it by calling its host of employees who know 
whether or not it is the man on the ground that they “rely 
on all the time?” Here was an opportunity for the de¬ 
fendant to prove or disprove this statement by positive tes¬ 
timony, rather than by “considering the surrounding cir¬ 
cumstances.” (Appellant’s brief, p. 13.) 

With even the partial foregoing analysis of plaintiff’s 
testimony in mind, it is submitted that there can be no ques- 
tion but that the trial justice would have erred if he had 
refused to submit to the jury the question of defendant’s 
negligence. 

The test to be applied in such a case is well settled, and 
as said by this Court in City and Suburban Railroad 
Company v. Cooper, 32 App. D. C., 550-551: 

“On such a motion every fact offered in evidence by 
the plaintiff must be accepted as true, together with 
every reasonable inference deducible therefrom. And 
the motion can only be granted when but one conclu¬ 
sion therefrom can be reached by all fair-minded men, 
and that conclusion is utterly opposed to the plaintiff s 
right to recover in the case.” 

McDermott v. Severe, 202 U. S., 608-614. 

Richmond & Danville R. Co. v. Powers, 149 
U. S., 43. 

And in the case of T. & P. Ry. Co. v. Behymer, 189 U. S., 
468, where the question was, as here, whether the defendant 
was negligent in the way its train was handled at the time 
an employee was injured, Mr. Justice Holmes said: 


“Instead of that (directing a verdict) the court left 
it to the jury to say whether the train was handled 
with ordinary care; that is, the care that a person of 
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to the doctrine of assumed risk. But the defendant not be¬ 
ing satisfied to have a jury of twelve reasonable men pass 
on the particular point, unwarrantably takes the position 
that plaintiff assumed this risk as a matter of law; and at 
the same time strives to eliminate from the case the evi¬ 
dence as to the negligence of the defendant. It is only 
in those cases where it can be said that twelve men could 
have no reasonable doubt that the court will rule as a mat¬ 
ter of law that a plaintiff is guilty of contributory negli¬ 
gence, or that the plaintiff as a matter of law assumed the 
risk of the particular act which results in his injury. It is 
submitted that this is not a case where such a ruling could 
be made. The plaintiff by his case showed that he was 
doing what other men in the same line of business commonly 
did. Men do not “commonly” do things that are regarded 
as necessarily dangerous; and any court in deciding whether 
contributory negligence or assumption of risk exists as a 
matter of law has to be guided by how other reasonable men, 
placed in the same position and circumstances as an in¬ 
jured plaintiff, would have regarded the situation, and how 
they would have acted accordingly. The defendant admit¬ 
ted at the trial that the plaintiff was in a safe place at the 
time of the accident. (Rec., p. 16.) 

Let us see what the real theory of the case was and what 
the jury had to decide. First, let us turn to the court’s gen¬ 
eral charge to the jury: The court read from the first count 
of the declaration which alleged negligence cn the part of the 
defendant in the operation of the train at the time of the 
accident, briefly as follows: 

“But that regardless of its duty in the premises the 
defendant carelessly caused the engine and tender to 
approach the car at a reckless rate of speed, and care¬ 
lessly failed to stop it or sufficiently slacken the speed 
of the engine while approaching the car, so as to give 
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adlmtmenf- , ° ,° per f te and mak e the necessary 
be hit ° rd fl that j he cou Pling connection could 

™ ade ^ r the tender and the car; and that the 
plaintiff, without any want of due and proper care on 

h! S th! ' a " d re y i ng ,° n this duty of the defendant, was 

JLtnde?e£” J " g ^ C ° UpUng apparatus on 


After explaining to them the difference between the law as 
it existed before the Employers’ Liability Act and after the 

passage of same with respect to the negligent acts of fellow 
servants, the court goes on to say: 


So ttat here the plaintiff is claiming to recover be¬ 
cause the defendant company, as represented by the 
other men working in the crew with him, was negligent 

lirr t0 J he waywhich the engine was brought 
back, the speed at which it was brought back, and with 

respect to the failure to stop or slacken the speed before 

bringing the engine and car together so as to give him 

opportunity to do his work.” 

,^ T . 0W ' you h ave heard the evidence upon that point, 
and the first question is whether you are satisfied, by a 
fair preponderance of the evidence. There is no evi¬ 
dence introduced by the defendant, but there may be 
parts of the evidence that are rather in favor of the 
defendant, so you have to try it just the same as if it 
had been introduced by the defendant. It makes no 
difference. The question is whether the evidence bears 
m favor of the defendant or bears in favor of the 
plaintiff and you could not find a verdict for the plain¬ 
tiff unless the evidence in favor of the plaintiff fairly 
outweighs the evidence in the favor of the defendant 

,P? n .~" ls P° ,nt does t ^ le evidence in favor of the 
plaintiff preponderate so as to show fairly that he was 
injured in the way described in the declaration by rea¬ 
son of the failure of the defendant, through its em¬ 
ployees, to observe a proper rate of speed in bringing 
the engine back or in failing to sv > or slacken speed as 
he has described here in the declaration? 
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“His testimony was that he relied upon the conduc¬ 
tor standing behind him to control, by signals, the 
operation of the engine by the engineer and not to let 
the car and engine come together until he has made 
this adjustment by shoving or shunting the drawhead 
over. Is that true? Are you satisfied that is a fact? 
Was the engine coming back at an excessive rate of 
speed, a careless rate of speed? IVas the accident due 
to one or both of those negligences?” (Rec., p. 21.) 

There is the issue put up to the jury plainly, squarely and 
fairly. That is the issue they had to decide. If the plaintiff 
did rely upon the conductor controlling the speed of the en¬ 
gine so as not to allow the tender and car to come in contact 
until everything was ready for the coupling, of what con¬ 
sequence is it that he had his foot on the drawhead. Ac¬ 
cording to his statement if the defendant had fulfilled its 
duty and given him time to do so he would have placed him¬ 
self in a position of safety before the actual compact. His 
foot would not have been on the drawhead, but he would 
have been standing securely on the step out of harm’s way. 

It is insisted that a reading of the evidence shows clearly 
and without question that the plaintiff’s injury was proxi- 
mately caused by the negligence of his fellow servants which 
risk, by virtue of the Employer’s Liability Act, the plaintiff 
did not assume. It may be admitted that had the plaintiff 
gone in between these two cars, without any one to watch 
him and give the proper signals which he says “we always 
rely upon being given,’’ and had placed his foot on the draw- 
head to push it over, taking his chances of completing the 
adjustment and getting back into a place of safety, before 
the cars came together, he might well have been held to be 
guilty of contributory negligence, or might well have been 
held, as a matter of law, to have assumed the risk of his 
action. But that is not the case here. An issue of fact is 
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raised as to the proximate cause of the accident. That is, 
was the action of plaintiff in putting his foot on this draw- 
head or coupler for the purpose of pushing it over, or was 
the negligence of the engineer in running at an excessive 
speed, and the negligent conduct of the conductor in failing 
to give proper signals, (or either of these alleged negli¬ 
gences) the proximate cause of this accident? 

This Court and the Supreme Court of the United States, 
as well as the highest State tribunals, have time and time 
again decided that on an issue of assumption of risk, as on 
an issue of negligence or contributory negligence, the ques¬ 
tion must be submitted to the jury under proper instructions 
from the court, whenever the facts are controverted or are 
such that reasonable minds may draw different inferences 
therefrom. 

It will be noted that defendant did not ask for any special 
instructions from the trial court as to the law with respect 
to assumption of risk, but the trial justice did instruct the 
jury as favorably as the defendant could ask, when he said: 

Now, while T can not say, as a matter of law, to you 
that the plaintiff assumed the risk and, therefore he 
could not recover here, yet it is for you to say whether 
this accident was due to a risk which was obvious to 
him and which he did assume. He did assume the ob¬ 
vious risk of what he was doing, and if the accident 
and injury \vere due to a risk which was obvious to 
him when he did what he was doing, and he voluntarily 
apparently did what he was doing, then he could not 
recover. The law with respect to a case exactly like 
this has not been changed by the statute so far as as¬ 
sumption of risk is concerned.” 

If this did not meet the defendant’s version of the law, it 
had ample opportunity in the first place to offer a special in¬ 
struction on the subject, and afterwards, if not satisfied, to 




except to the language of the trial court in the general charge 
and point out wherein it was incorrect or incomplete. But 
neither of these things was done. There was only a renewal 
of the general exception taken to the refusal of the court to 
take the case from the jury. 

Assumption of risk is closely akin to and shades into con¬ 
tributory negligence. Schlemmer v. Buffalo R. Co., 205 
U. S., 1. In the case at bar if it were not for the fact that it 
has recently been decided that under the Employer’s Liability 
Act the doctrine of assumed risk remains as at common law 
(except of course that there is no assumption of risk of 
negligence on the part of a fellow servant) we no doubt 
would have had the defendant strenuously urging that the 
plaintiff was guilty of “contributory negligence,” in order 
that damages might have been substantially mitigated. The 
acts relied upon to defeat plaintiff’s action on the ground of 
assumption of risk more nearly fit the definition of con¬ 
tributory negligence, or at any rate could as easily be charged 
as being acts of negligence contributing to the accident. 
That these fine drawn lines of distinction will not be per¬ 
mitted so as to allow defendant railroads to shift whichever 
way the wind blows and call contributory negligence by 
some other name which better suits the circumstances of the 
immediate case is pointed out in Grand Trunk Ry. Co. v. 
Lindsay, 233 U. S., 42. In that case the plaintiff was one 
of a crew working a switch engine. When by impact it was 
attempted to make the coupling, the cars failed to couple 
automatically and after several efforts to cause them to do 
so the plaintiff, a switchman, walked along beside the end of 
the car as it approached again the point of coupling, sig¬ 
nalled to the engineer to stand fast, and entered between the 
cars for the purpose of ascertaining and remedying if pos¬ 
sible the cause of the trouble. While between the cars and 
engaged in handling the coupler the cars were pushed up 







29 


<uid he was caught and his arm crushed. There was some 
proof tending to show that the switchman stepped in before 
the moving cars had entirely stopped, and some that he gave 
a signal to come ahead as he stepped in; but there was evi¬ 
dence tending to show to the contrary, and to support the 
inference that the act of the engineer in moving up was the 

result of a signal with a lantern, given by some other em¬ 
ployee. 

Among the errors assigned in the court of appeals was the 
refusal of the trial court to give an instruction relating to 
the action of the switchman in entering between the cars 
and his supposed giving of the come-ahead signal. This 
instruction, while leaving to the jury the determination of 
whether the switchman in going between the cars to examine 
the coupling mechanism, gave a come-ahead signal, never¬ 
theless asked the court to instruct as a matter of law that if 
he had done so, his act was the proximate cause of his in¬ 
jury and therefore he could not recover. Instead of giving 
this instruction, the court modified it by leaving it to the 
juiy to determine whether under all the circumstances, the 
action of the switchman had been reasonably careful. The 
circuit court of appeals in disposing of the refusal of the 
trial court to charge as a matter of law that there was no 
right to recover if the proof showed that the switchman had 
given the come-ahead signal said: 

“If under the Employers’ Liability Act plaintiff’s 
negligence, contributing with defendant’s negligence to 
the production of the injury, does not defeat the cause 
of action, but only lessens the damages, and if the cause 
of action is established by showing that the injury re¬ 
sulted in Svhole or in part’ from defendant's negligence 
the statute would be nullified by calling plaintiff's act 
the proximate cause and then defeating him, when he 
could not be defeated by calling his act contributory 
negligence. For his act was the same act, by whatever 
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name it be called. It is only when plaintiff’s act is the 
sole cause—when defendant’s act is no part of the 
causation—that defendant is free from liability under 
the act.” 

The Supreme Court having set the foregoing language 
out in its opinion approves the same, saying: “the correct¬ 
ness of the ruling of the court below is clearly made mani¬ 
fest by the reasoning given by the court for its conclusion.” 
(P. 49.) The court remarked, however, that the trial court’s 
charge, which instructed the jury to find whether or not the 
come-ahead signal alleged to have been given by the plain¬ 
tiff was the proximate cause of the injury, and, if they so 
found, that their verdict should be for the defendant, was 
more favorable than the defendant was entitled to, for upon 
the evidence showing a violation of the safety appliance 
act the defense of contributory negligence was barred for all 
purposes, even to mitigate damages. 

It is submitted that no distinction can be drawn between 
the acts which constituted the alleged contributory negli¬ 
gence of the plaintiff in the case just cited, and sought by the 
defendant there to be called “the proximate cause,” and the 
acts of the plaintiff in the case at bar; which we submit can 
be nothing more than evidence of contributory negligence, 
and certainly not an excuse for the attempted application of 
the doctrine of assumed risk. In fact we have the defend¬ 
ant’s counsel twice referring to the contributory negligence 
of plaintiff; first he asks for a directed verdict on the ground 
that “plaintiff’s injuries resulted from his own voluntary 
and unnecessary movement of his foot, when he was in a 
position of safety” (Rec., p. 18) and again at the conclusion 
of the case he calls to the attention of the trial justice “the 
provisions of the Employers’ Liability Law with respect to 
contributory negligence, and ask your Honor to give an in- 
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st™*i° n to the jury upon the subject of mitigation of dam- 

actrcoSuteV^. 40 5"* ^ appellant P° int out what 
j . tute the contributory negligence of th<* 

plaintiff as distinguished from those upon wW^tlehes 

A s r sa id bvthee'° n yV** d0Ctnne of assu mption of risk. 

just referred L C “F ^ Appeals in the Lindsa y case, 
just referred to. For h.s act was the same act, by whatever 

name it be called ” y wnalever 

26 Cyc., 1477: 

Where there is evidence tending to show it 

m tatiyss ;.— L -&£ 

narily one of fact for the jury.” ^ ^ 0r ^ 1- 

26 Cyc., 1478: 

Where, on an issue of assumption of risk bv a 
™‘ who has ^stained injuries the facts are con- 
+u °r SUC ^ ^^ eren t inferences may be 
• ■ wt ! th ^ refrom > the question as to assumption of 
nsk should be submitted to the jury under prop" in 
structions from the court.” p per ln 

p J h p Ca !! a ‘ b ® r , fa " s clear| y within the case of Tex. & 
R y- Co - v. Behymer, 189 U. S, 468, 47 L. Ed. 90S 
where the plaintiff, employed as a brakeman, was ordered to 
get up on some cars and let off the brakes. The tops of the 
cars were covered with ice as all concerned knew. He obeyed 
orders, the engine picked up the cars, moved to the main 
track’ and stopped suddenly. The jerk upset Behymer’s 
ance the bottom of his trousers caught in a projecting 
nail and he was thrown between the cars. Behymer based 
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his claim upon negligence in stopping the cars so suddenly 
with knowledge of his position and the slippery condition of 
the roof of the car, and upon the projection of the nail. By 
a statute of Texas negligence of a fellow servant was not 
a defense. 

Mr. Justice Holmes in the opinion of the court said: 

“The fundamental error alleged in the exceptions to 
the charge is that the court declined to rule that the 
chance of such an accident as happened was one of the 
risks that the plaintiff assumed, or that the question 
whether the defendant was liable for it depended on 
whether the freight train was handled in the usual and 
ordinary way. Instead of that the court left it to the 
jury to say whether the train was handled with ordinary 
care; that is, the care that a person of ordinary pru¬ 
dence would use under the same circumstances. This 
exception needs no discussion. The charge embodied 
one of the commonplaces of the law. What usually is 
done may be evidence of what ought to be done, but 
what ought to be done is fixed by a standard of reason¬ 
able prudence, whether it usually is complied with or 
not. Wabash R. Co. v. McDaniels, 107 IL S.,. 454. 
No doubt a certain amount of bumping and jerking is 
to be expected on freight trains, and, under ordinary 
circumstances, can not be complained of. Yet, it can 
be avoided, if necessary, and when the particular and 
known conditions of the train makes a sudden bump, 
obviously dangerous to those known to be on top of the 
cars, we are not prepared to say that a jury would not 
be warranted in finding that an easy stop is a duty. If 
it was negligent to stop as the train did stop, the risk of 
it was not assumed by the plaintiff. Texas & P. R. R. 
Co. v. Archibald, 170 U. S., 665, 672, 42 L. Ed., 1188.” 

Just as Mr. Justice Holmes summarized and disposed of 
the foregoing case by the last sentence of the above quota¬ 
tion, the case at bar, can be resolved in favor of sustaining 
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t e judgment of the court below by saying: If it was neg- 
ligwice to allow the engine and tender to come back in the 

fashion the plaintiff says it did, the risk of it was not as¬ 
sumed by the plaintiff. 

And whether it was negligence under the circumstances to 
allow the engine and tender to come back in the manner the 

was a question of fact for the jury and 
in the language of Mr. Justice Holmes in the above case, 
This exception needs no discussion. The charge embodied 
one of the commonplaces of the law.” If in that case the 
defendant was liable for bumping its cars together when the 
plaintiff was in a position of danger, certainly in the case at 
bar the defendant is liable for bringing its cars together 
while the plaintiff was in a position of danger where, ac¬ 
cording to his uncontradicted testimony, he had a right to 
specially rely upon the diligence of a fellow servant to pro¬ 
tect him from possible harm, which might result by bringing 
the cars together while still in a such a position. 

It is also submitted that the risk of making the coupling 
m the manner followed by the plaintiff was not such an ob¬ 
vious one that he knew (or is presumed to have known) it 
and that he knew that it endangered his safety. The strong¬ 
est evidence that he did not know that it was dangerous is 
that he is willing to do it. Further, the other members of the 
crew evidently did not regard it as necessarily dangerous 
for they did not warn him against doing it, and in addition 
Smith testified without contradiction that it was done as a 
common thing, it was the method adopted of pushing draw- 
heads over as they were too heavy to push over in any other 
way. And why should not it have been the common thing to 
do? For we must assume that in other like instances the 
conductor, or the “man on the ground,” “the man behind” 
fulfilled his duty, and by the proper signals controlled the 
speed of the engine so as not to allow the cars to come in 
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contact until the adjustment had been completed and the man 
in between the cars was in a position of safety. But un¬ 
fortunately in the case at bar the plaintiff has lost a leg 
and been deprived of his usefulness because the “man be¬ 
hind” neglected to do his duty by his fellow man and ser¬ 
vant. It should not however be lost sight of that the engi¬ 
neer was perhaps equally negligent in allowing his engine to 
approach the oil car at twice the rate of speed prescribed as 
safe by the defendant company in its rules. 

This court recently in the case of Duvall v. Phi la., Balto., 
& W. R. Co. decided April 5, 1915, and reported in 43 Wash. 
L. Rep., 226, 43 App. D. C.-, had to consider the ques¬ 

tion of assumption of risk as applied to a case where a rail¬ 
road employee, while standing near the track was injured 
by reason of a certain car being wider and lower than other 
cars usually handled. This court held that it was not to be 
decided as a matter of law that the danger from a wider 
and lower car was obvious to the plaintiff, but that it was a 
question to be submitted to the jury under proper instruc¬ 
tions. As Mr. Justice Robb said in that case: 

“Now that the accident has happened and all the facts 
are before us, it is easy enough to say that the dan¬ 
gerous conditions should have 1>een obvious to the plain¬ 
tiff, but the question is how did it look to him before 
the accident.” 

And in the case of Chicago, etc., Ry. Co. v. Brown, 229 
U. S., 317, 57 L. Ed., 1204, it was said: 

“It is one thing to judge of a situation in cold ab¬ 
straction ; another thing to form a judgment on the spot. 
The Germanic, (Oceanic Steam Nav. Co. v. Aitken) 
196 U. S., 589. The movement of trains requires 
prompt action and we can not hold that, as a matter of 
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law Browii, in leaning forward to remove a pin which 
would have yielded to his effort, was guilty^f nerii 

s g lip C an?S l 'cL e uSf d ' d " 0t ant ' C ( ipate that his foot mifht 
orS a ” PP 6 " fro « rail of wh 'ch he had 

the relW L Z t" T he case is within 

u s 319.” h Texas & p ' R - Ca v - Harve y- 228 

In Railroad Co. v. Hall 23? tt c q . ,•* , ,, , 

,.f u .. ' ’ U ' b -’ y4 > 14 was held that the 

question of whether the plaintiff assumed the risk Was a 

question for the jury, the court saying: 

assum°ntio°n Ve nf ” ^ *° char S e an «”Pl°yee with the 

emnlWs nln a “ nb,,tabIe *> a defect due to the 
• P y. . gence, it must appear not only that he 

knew (or » presumed to have known) of the defect 

hut that he knew it endangered his safety; or else such 

danger must have been so obvious that an ordinary 

appreciated"!!!” ^ circumsta " ces - would have 

It is submitted that before the doctrine of assumed risk 

musH T'7u t0dCfeat P ' aintiff ’ S recover y in this case it 

hisf^t l " 0t °" ly knew there was a risk in using 

hi! 7 UP ° n ^ drawhead ’ but th at he also knew that 
h,s fellow servant and co-employee would act negligently, 

serv’a aV ? ng ant, cipated such negligence from his fellow 
, he would have to go even further and be able to 
realize the extent of such anticipated negligence in order to 

safety 1 '" 6 ' ^ Same WOU,d ** Iike| y to endanger his 

In Choctaw O. & G. R. Co. v. McDade, 191 U S 64 
McDade, a brakeman, was killed while in the discharge of 
is u les on top of a car. This car was wider and higher 
an many o t e cars and plaintiff was supposed to have 
met his death by coming in contact with an iron spout at- 
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tached to a water tank erected alongside the track. After 
affirming the action of the lower court in allowing the case 
to go to the jury on the question of the negligence of the 
defendant, the court said: 

“The court left to the jury the question of the as¬ 
sumption of risk upon the part of McDade, with in¬ 
structions which did not permit of recovery if he either 
knew of the danger of collision with the water spout, 
or, by the observance of ordinary care upon his part 
ought to have known of it. The servant assumes the 
risk of dangers incident to the business of the master 
but not of the latter’s ncglujence. Hough v. Texas & 
P R. Co., 100 U. S., 213; Wabash R. Co. v. McDan¬ 
iels, 107 U. S., 454; Northern P. R. Co. v. Herbert 
116 U. S., 642; Northern P. R. Co. v. Babcock, 154 
U. S., 190. * * * Upon this question (assumption 
of risk) the true test is not in the exercise of care to 
discover dangers, but whether the defect is known or 
plainly observable by the employee. Texas & P. R. 
Co. v Archibald, 170 U. S„ 665. * * * Neither 
the assumption of risk nor the contributory negligence 
of the plaintiff below was so plainly evident as to re¬ 
quire the jury to be instructed to find against the plain¬ 
tiff, but under the facts disclosed, these matters were 
properly left to the determination of the jury." 

See also Tex. & P. R. Co. v. Swearingen, 196 

U. S., 51. 

The case of Tuttle v. Detroit G. H. & M. Ry., 122 U. S., 
189, cited in appellant’s brief is not in point. The allega¬ 
tion of negligence relied upon there was not the negligence 
of a fellow servant, but the negligence of the master in 
the design of the construction of its tracks, and the court 
specifically stated “y et we do not think that public policy 
requires the courts to lay down any rule of law to restrict 
a railroad company as to the curves it shall use in the 
freight depots and yards, where the safety of passengers 
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and the public is not involved, much less that it should be 
left to the varying and uncertain opinions of juries to de¬ 
termine such an engineering question” In other words, it 
was decided as a matter of law that the defendant was not 
guilty of any negligence, and that the defendant having 
the right to decide for itself the kind of machinery and 
equipment it should use in its business, and that the exact 
condition of affairs being obvious and open to an employee 
upon entering its employment, such an employee if he de¬ 
cided to remain in the employ of the master assumed the 
risks of his employment and of injuries arising from the 
ordinary use of such equipment or machinery. The same 
is true of the case of Randall v. B. & O., 109 U. S., 478, 
quoted at length in the foregoing case and set out in ap¬ 
pellant’s brief. A reading of the facts in the cases of Kohn 
v. McNiilte and Southern Pac. v. Seley, cited in appellant’s 
brief, also show them not to be in point. 

In conclusion of the argument on this point, it is submit¬ 
ted that before the trial court would have been justified in 
holding as a matter of law that the plaintiff assumed the 
risk of the thing he was doing, the court would also have 
had to hold, as a matter of law, that there was no evidence 
of negligence on the part of the defendant sufficient to send 
the case to the jury on that point; for with evidence of 
ne £li§f e nce in the case sufficient ordinarily to send it to 
the jury, an issue was raised which could not be swept 
away by the trial court ruling, as a matter of law, that 
plaintiff assumed the risk. As we see it, to hold as a mat¬ 
ter of law, that plaintiff assumed the risk, would be the 
same as holding, as a matter of law, that there was no 
evidence whatsoever tending to show negligence on the part 
of the defendant. 

In addition to the foregoing, it is also submitted that the 
trial court erred in refusing to allow plaintiff to go to the 








jury upon his allegation that there had been a violation 
of the Safety Appliance Act, approved March 2, 1893 (27 
Stat. L., 531), as amended March 2, 1903 (33 Stat. L., 
943), and by such error opened the door to the defendant 
to contend for the application of the doctrine of assumed 
risk, which otherwise would have been barred to defen¬ 
dant. We do not desire to argue this point at length be¬ 
cause we do not think it necessary for this court to decide 
same; but simply mention it as an additional argument to 
show that the doctrine of assumption of risk should have 
no application to the case at bar. 

The so-called Safety Appliance Act provides that “it 
shall be unlawful for any common carrier to haul or per¬ 
mit to be hauled or used on its line any car used in moving 
interstate traffic not equipped with couplers coupling auto¬ 
matically by impact, and which can be uncoupled without 
the necessity of men going between the ends of cars/’ Act 
of March 2, 1893 (27 Stat. L., 531). 

The provision of the Act that couplers shall be operative 
“without the necessity of men going between the ends of 
the cars” applies to coupling as well as uncoupling opera¬ 
tions. Johnson v. Southern Pacific, 196 U. S., 1. 

The preparation of a coupler for impact is a part of the 
coupling operation within the meaning and purview of the 
Acts. 

Chicago, M. & St. P. Ry. Co. v. Voelker, 129 Fed., 
522. 

U. S. v. Nevada County, U. G. R. Co., 167 Fed., 695. 

Burho v. M. & St. L. Ry. Co., 141 N. W., 300. 

Grand Trunk W. Ry. Co. v. Poole, 93 N. E., 26. 

The Act prohibits the use of couplers which will not 
couple automatically by impact when cars are brought to¬ 
gether, notwithstanding that the failure to couple auto- 





39 


matically is due to the curvature of the track on which the 
m question are attempted to be coupled. 

177 Fed., 796. 

11 * v - HI- Cent. R. Co., 142 N. W., 883i 

The Act prohibits the use of a car on which a counter is 
inoperative, even though the defect may be so obvTous thlt 

~ Wy PrUden ‘ emP ‘° yer WOuld attem P‘ *> such 

Chic., M. & P. S. Ry. Co. v. U. S„ 196 Fed., 882. 
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nterstate commerce within the meaning of the Satefy Ai> 

S'F & T Ct R n ? thC E c mpIoyers ’ Llabil 'ty Act (see St. Louis, 
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tending to show a violation of the Safety Appliance Act 

e comes within Sec. 4 of the Employers’ Liability Act 

approved April 22. 1908 ( 35 Sut L, 65). which is i 
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any of its employees, such employee shall not be held to 
have assumed the risks of his employment in any case, . 
where the violation by such common carrier of any statute 
enacted for the safety of employees contributed to the in- I 

jury or death of such employee.” 

In support of his contention that there had been a viola- I 

tion of the Safety Appliance Act by the defendant, the I 

plaintiff in the case at bar testified: That the cut-lever on I 

the tender failed to open the knuckle to fullest extent as j 

it was supposed to do (Rec., p. 9, also p. 10). That with I 

the oil car and tender in their respective positions as the I 

tender came down the track towards the oil car and with I 

the coupling apparatus on the tender in the condition it I 

then was, a coupling would not have been possible between I 

the cars without some adjustment of both the knuckles and I 

the drawhead on the tender; that in order for the couplings 
to make, he had to shove the knuckle on the tender over and 
open it up to the fullest extent and adjust the coupling and 
shove it over; it was necessary to go between the ends of the 
cars in order to open the knuckles; it was necessary to go I 

between the ends of the cars to push the drawhead over; it 
was necessary to use his foot to push over the drawhead. 

(Rec., p. 10, also p. 9.) 

It is submitted that the foregoing evidence was sufficient 
to take to the jury the question whether there was a viola- I 

tion of the Safety Appliance Act. 

III. 

Defendant's Seventh Assignment of Error. 

a 

This assignment of error will not be considered by this j 

court. The defendant has not only very carefully re¬ 
frained from pointing out that the assignment is not based I 

on any exception, but has also carefully ignored the record I 

which shows that it was at its request that the trial justice 










instructed the jury on the question of mitigation of dam¬ 
ages as affected by contributory negligence in his own way, 
without pointing out to the court specifically what points it 
desired covered. By referring to page 20 of the record, it 
will be seen that after stating his objections to plaintiff’s 
prayers, defendant’s counsel made the following statement: 
Without stopping to write a request we will simply invite 

i 0U k-| H0 1° r ' S attentl0n to the provision of the Employers’ 
Liability Law with respect to contributory negligence, and 

ask your Honor to give an instruction to the jury, along 
with whatever (other) instructions you may give to them, 
upon the subject of the mitigation of damages.” 

And after the court has complied with defendant’s re¬ 
quest, we find its counsel sitting absolutely silent and not 
voicing one word of protest or objection to the charge on 
this point, and noting no exception. 

With respect to the case of Norfolk & Western Ry. Co. 
v. Earnest, 229 U. S., 114, cited and quoted at length by 
appellant in support of its attempted seventh assignment, 
it is also to be noted that here again the defendant has 
carefully refrained from pointing out that the court in that 
very case held that the error was probably not prejudicial, 
and that in any event, inasmuch as no exception had been 
taken, no advantage could be taken thereof. In that case 
an exception was reserved, without suggesting any other 
objection to it than that the Employers’ Liability Act was 
unconstitutional. The appellant’s quotation from the opin¬ 
ion of court as it appears in its brief immediately precedes 
the following language: 

“Not improbably the mistake in the instruction was 
purely verbal, and would have been promptly cor¬ 
rected had attention been specifically called to it, and 
possibly it was not prejudicial to the defendant. But, 
be that as it may, the record discloses that full oppor- 
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tunity for presenting objections was afforded and that 
the one now pointed out was not made. We must 
therefore apply the rule that where an instruction 
embodies several propositions of law, to some of which 
no objection properly could be taken, a general ex¬ 
ception to the entire instruction will not entitle the 
exceptor to take advantage of a mistake or error in 
some single or minor proposition therein. Baltimore 
& P. R. Co. v. Mackey, 157 U. S., 72; McDermott v. 
Severe, supra. Judgment affirmed.” 

In the case of Grand Trunk Ry. Co. v. Lindsay, cited in 
appellant’s brief, there was no question raised as to a proper 
or improper instruction on damages as affected by contribu¬ 
tory negligence, and we fail to see wherein the case is in 
point. 

In Seaboard Air Line Ry. v. Tilghman, 237 U. S., 499, 
cited by appellant, the jury were instructed that they should 
determine the full amount of damages sustained by plain¬ 
tiff “and then deduct from that whatever amount you think 
would be proper for the contributory negligence.” The 
court held that inasmuch as the statute prescribed a rule 
of comparative deduction, it was error to leave the matter 
entirely to the jury without any instruction whatsoever as 
to the rule to be followed in arriving at a deduction on ac¬ 
count of contributory negligence. 

This court will not consider an assignment of error not 
predicated upon an exception. Cooper v. Sillers, 30 App., 
D. C., 567; Scott v. Herrell, 31 App., D. C., 45; Washing¬ 
ton A. & Mt. V. Ry. Co. v. Downey, 40 App., D. C., 147. 

In conclusion it is submitted that the only error com¬ 
mitted by the trial court was the ruling that plaintiff could 
not go to the jury on an alleged violation of the Safety Ap¬ 
pliance Act; and that the defendant received more than it 
was really entitled to when the trial court instructed the jury 
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>n general terms as to the doctrine of assumed risk We 
herein, respectfully subto, to, to jud^fof to 
lower court should be affirmed. ^ h 


James S. Easby-Smith, 
Ralph B. Fleharty. 









